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MESSAGE FROM THE PRESIDENT 


To New Members: 

We welcome into the Massachusetts Bar Association, as this 
issue of the Quarterly goes to press, more than 490 new mem- 
bers who have recently joined as a result of an invitation which 
is being sent out by the President to all Massachusetts lawyers 
who had not formerly identified themselves with this Association. 
This brings the present membership of the Association to about 
1,700. 

This invitation simply called attention to the fact that the 
Massachusetts Bar Association “is the organization for all lawyers 
of the Commonwealth,” that among its activities are the repre- 
sentation of “the interests of lawyers in pending legislation and 
other matters, the distribution of the Massachusetts Law Quar- 
terly to members without charge, and the Massachusetts Lawyers’ 
Institutes at the New Ocean House, Swampscott, each year.” 
There was no “membership drive” and nothing in the way of 
pressure, and we cannot but believe that the response to the 
invitation denotes a more widespread appreciation and under- 
standing of the functions of a State Bar Association. As the 
mailing of the invitations has not yet been entirely completed, 
we hope that there may be considerably more new members 
before summer. 

The Swampscott Meeting: 

Announcements are now out for the 5th Annual Massachu- 
setts Lawyers’ Institute at the New Ocean House, Swampscott, 
on Friday and Saturday, June 7 and 8. 

Matters of vital interest to all members of the bar will be the 
subject of prepared addresses and open discussion. Friday we 
intend to have a symposium on advertising by corporate fidu- 
ciaries, with different viewpoints represented. Saturday we shall 
have an address by George E. Brand, President of the American 
Judicature Society, and former president of the Michigan State 
Bar Association, whose book on integration of the bar is now in 
the course of publication. He will address the meeting on that 
subject.* 
eThe draft of rules and by4laws for a self-governing bar, prepared by the State-wide 
committee of 25 for consideration of all lawyers, was printed and supplied to local bar 
associations for distribution to their members. Copies were circulated by the Middlesex, 
Norfolk, Plymouth, Hampden, Worcester and Boston, associations and it was printed 
in the “Quarterly” for November 1945 and in the “Law Society Journal’ for February 


1946. Other bar associations or individual lawyers may obtain copies on application to 
the Massachusetts Bar Association, 53 State Street, Boston. 
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As a large attendance seems likely, we advise members and 
their wives (or husbands) to make reservations early. 
The Post-War Institute: 

The refresher course for returning servicemen was recently 
given in Springfield to a class of about 75, and was recently 
repeated in Boston with a class of 178. The fame of the course 
has spread, at least, to the neighboring State of Rhode Island, 
and a number of our lecturers have been invited to give their 
lectures in Providence. 

Reports indicate that these lectures have proven of great 
value to returning servicemen. To the originators, sponsors, 
underwriters and lecturers associated with this project, we ex- 
press, in the name of this Association, our profound gratitude. 

Epwarp O. Proctor, 


President. 
April 15, 1946. 


INTRODUCTION TO VOLUME 31, ESPECIALLY FOR NEW 
MEMBERS AND FOR THOSE WHO HAVE NOT YET 
JOINED THE MASSACHUSETTS BAR ASSOCIATION 


As many new members will receive the Quarterly for the first 
time, a brief account of the Association and of this periodical 
and its purposes and contents may help them in their practice 
and, perhaps, serve as a reminder to older members who have 
forgotten the facts. 

In the first place, not only members of the Association, but 
all members of the bench and bar who use the Annotated Statutes 
and Shepard’s “Citations,” have, for years, been receiving, in 
their practice, the assistance of the “Quarterly” which is cited 
throughout those publications. The “Quarterly” for May 1945 
contained (on page 6) a brief review of the history of legal 
literature in Massachusetts prior to the organization of the 
Massachusetts Bar Association in December 1909. Between 1909 
and December 1915, four forgotten printed reports of the Com- 
mittee on Legislation were issued. These reports had a direct 
bearing on legislation and contain information about statutory 
history, including the Procedure Act of 1913 and the original 
plan and explanation, in 1914, of the extension to all the district 
courts of the appellate system first adopted in the Boston Muni- 
cipal Court. These reports appeared once a year and were the 
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fore-runners of the “Quarterly.” A set of them may be found at 
headquarters and, probably, also in the county law libraries to 
which they were sent. 


Extract FROM “QUARTERLY” FOR May 1945 


In June 1915 Dean Wigmore published a note in the Illinois 
Law Review on the need of state law reviews to stimulate local 
professional thought and provide a medium through which the 
bar might help to perform its critical and suggestive function 
of sharing in the development of local law, as most general law 
reviews reached relatively few lawyers in any one state. Hon. 
Henry N. Sheldon, then recently retired from the Supreme 
Judicial Court, was president of the Massachusetts Bar Asso- 
ciation and under his supervision, and that of Hon. John W. 
Hammond and George R. Nutter (later president) as his col- 
leagues on the publication committee, the Massachusetts Law 
Quarterly was started in December 1915. Its purpose, which 
has been maintained, was to deal primarily with Massachusetts 
law and legal history in its practical bearing on current and 
continuing problems of law and practice, judicial organization 
and constitutional government both local and federal. All the 
County law libraries have a set as it has been sent to them 
without charge since the beginning. 

If those readers who are not familiar with the contents of 
earlier volumes will glance at the “Consolidated Contents” of 
the first twenty-three volumes from 1915 to 1938 (see “Quar- 
terly” for December 1938), they will find the story of almost all 
the legal developments in Massachusetts since the beginning of 
the century, and much statutory and constitutional history (pos- 
sibly bearing on interests of their clients) which can be found 
nowhere else. They may find, also, the answer to the questions, 
sometimes asked, “What does the State Bar Association do? 
Why should I join it? What is there in it for me?” The only 
short answer to those questions is that Massachusetts lawyers 
today are serving their clients and earning their living under 
more convenient modern professional conditions which have been 
gradually brought about by the Massachusetts Bar Association, 
not, of course, alone, but in cooperation with others, and, fre- 
quently, as an initiating and suggestive body. 

The “Consolidated Contents” will also show that during the 
past thirty years the bench and bar have been more fully in- 
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formed of what was going on in their profession than ever be- 
fore — at least since the passing of the “Law Reporter” about 
1866. And this information has been followed by practical re- 
sults in legislation and practice, although many lawyers are 
unconscious of the story. ... 

The Massachusetts Law Quarterly was, we believe, the first 
to follow Dean Wigmore’s suggestion. Almost every state now 
has a law review of some kind. Members of the Association may 
be gratified to know that in the Quarterly’s 20th year Dean Wig- 
more wrote from Tokyo an appreciation of his baby; and that, 
still later, the American Judicature Society Journal for Feb- 
ruary 1939 (p. 229) contained the statement quoted in a report 
by the late Henry R. Mayo of Lynn, when president of the 
Association, 

“The oldest bar association Journal in the country and 
in many respects the best through all its twenty-three years 
is the Massachusetts Law Quarterly.” 

Without assuming the correctness of these friendly flattering 
comments we think the members of the Association, whose dues 
have made the publication possible, may like to know that these 
comments have been made by men familiar with the legal litera- 
ture of the nation. The officers of the Association hope to make 
the publication continue to deserve them, as much as possible, 
as well as to serve the bench and bar and the public in other 
varied ways, as in the past, so far as the resources of the Asso- 
ciation will permit. 

Some lawyers and a good many people who are not lawyers, 
regard a bar association as a sort of “lawyers’ trust” or “labor 
union” and thus describe it before the legislature or elsewhere. 
Under these circumstances, it seems to be an appropriate time 
to remind the bar and the public of the purpose for which the 
Massachusetts Bar Association was formed, as stated in its 
charter as follows: 

... “for the purpose of cultivating the science of juris- 
prudence, of promoting reform in the law, of facilitating 
the administration of justice, of furthering uniformity of 
legislation throughout the Union, of upholding the honor of 
the profession of law, and encouraging cordial intercourse 
among the members of the Massachusetts Bar; .. .” 

There is nothing in these purposes which includes the idea 
of any “lawyers’ trust.” 
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While the purposes are common in bar associations, they are 
not mere “hot air” and they do not contemplate cynicism. 

Neither the Massachusetts Bar Association nor its officers 
are responsible for suggestions or opinions appearing in this 
magazine unless their approval is expressly stated. The editor 
assumes full responsibility for everything over his name or in- 
itials. As to contributions from others, he assumes responsibility 
only to the extent of deciding that their content is sufficiently 
interesting, or timely, or provocative of thought, and that their 
professional character and tone are such, as to warrant their 
publication. 


F. w. G., Editor. 


“DECLARATORY JUDGMENTS” 
AND OTHER 
CONVENIENT LAW BooKs aT THE HEADQUARTERS OF THE 
MASSACHUSETTS Bar ASSOCIATION FOR THE USE OF MEMBERS 


The attention of new and old members of the Association is 
called to the fact that the Massachusetts Reports and Statutes 
and a variety of convenient practice books are available for their 


use at the Headquarters, Room 622, 53 State Street, Boston. 

Special attention is called to the two books on “Declaratory 
Judgments” (Borchard’s 2nd Edition of 1941 and Anderson, with 
1946 supplement), for use in connection with the new declaratory 
procedure’ act which went into effect on November 1, 1945; the 
history of which was stated in the Quarterly for November 1945, 
and in the Boston “Bar Bulletin” for February 1946. As the 
Association had on hand, for the purchase of needed books, the 
sum of $25 from an anonymous giver, it was felt that this could 
be most appropriately used for the benefit of the members by 
adding a small amount to secure these two books relating to a 
practice which is new to most lawyers and judges in this Com- 
monwealth. 

Shattuck on “The Massachusetts Rule of Trust Investment.” 

We also call attention to the fact that a copy of Mr. Shattuck’s 
paper delivered before the section of Real Property, Probate and 
Trust Law, of the American Bar Association in December 1945 
in regard to the “Massachusetts Rule of Trust Investment” has 
been presented by Mr. Shattuck for the use of members. 
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This is the latest and most helpful and illuminating discus- 
sion of the Massachusetts law of trust investment that has ap- 
peared. It deals with each clause in the opinion written by Mr. 
Justice Putnam in 1830 in the case of Harvard College v. Amory. 
Mr. Justice Putnam was a judge with exceptional grasp of busi- 
ness problems because of his long experience, his common sense 
and balanced judgment, and this opinion, now more than a cen- 
tury old, appears to be on its way to become the leading opinion 
on the subject throughout the nation. It is a striking illustration 
of the sound development of law in the common law tradition 
through judicial decision. The pamphlet by Mr. Shattuck has 
been widely reprinted and distributed in other jurisdictions, and 
is likely to be found helpful by both the bench and bar in Massa- 


chusetts in this particular field of law. It appears also in the 
B. U. Law Review for November 1945. F. W. G. 


EXCEPTIONS IN EQUITY AND IN THE PROBATE COURTS 
POSTPONEMENT OF ST. 1945, CHAPTERS 469 AND 530 

Following the recommendation of the Judicial Council, in its 
21st report (reprinted in Mass. Law Quart. for December 1945, 
pp. 7-8) the legislature has postponed the effective date of these 
acts until August 1, 1946 and by resolve has requested a report 
on their subject matter by June 15th. Another resolve requests a 
report on a bill (Senate 235) introduced by Benjamin Goldman, 
Esq. and explained by him in the “Bar Bulletin” for April. The 
purpose of the acts of 1945 was to reduce the cost and volume 
of printed records. There was much opposition to them and 
suggestions have been made that cost and volume may be reduced 
in better ways. Copies of the 21st report of the Judicial Council 
may be obtained at the Public Document Room in the State 
House, by those who do not have the reprint in the “Quarterly.” 
Suggestions from anyone will be welcomed. The “Bar Bulletin” 
for May will contain suggestions from Asa Allen and Richard 
Bancroft, Goldman’s plan will also appear in Law Society Journal. 





A BRIEF REMINDER OF THE HISTORY OF THE SUPREME 
JUDICIAL COURT TO ACCOMPANY THE PICTURE 
OF THE COURT IN THIS NUMBER 
New members, as well as others, may be interested in the fol- 
lowing reprint from the volume, published by the Association, 
commemorating the 250th anniversary of the Court in 1942. That 
volume, besides containing the addresses (including a historical 
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address by Chief Justice Field) contained pictures of all the 
justices of the Court (of whom portraits were known to exist) 
from 1692 to 1942. The character, the intellectual force, and 
judicial capacity of the court as a distinguished representative 
institution of the people of Massachusetts stand out from these 
pictures. 

Those who wish copies of the book may obtain it for $1.50, 
either at the headquarters of the association, Room 622, 53 State 
Street, Boston, or at the Boston Law Book Company, Pemberton 
Square. The latest picture of the full bench in November 1945, 
reproduced by courtesy of the Boston Book Company, as a frontis- 
piece to this number, supplements the pictures in the memorial 
volume, 


A BRIEF HISTORICAL OUTLINE 
(From the Memorial Volume) 


The occasion marks the anniversary of the real beginning, in 
Massachusetts, of the separation of the judicial, from the execu- 
tive and legislative, functions of government — a principle of 
slow and difficult, but steady, growth in the modern world. The 
development was gradual in England as well as in America. The 
Puritans of the 17th Century in New England did not like law- 
yers, but some of the clergymen and laymen were well-read in 
law, and they were good legislators.* 

Under the Colony Charter, the Court of Assistants was, for 
practical purposes, the head of the judicial system, although the 
General Court occasionally exercised judicial, in addition to its 
legislative, functions, as in the case of the dispute over Goody 
Sherman’s sow in 1634, which led to the separation of the Gen- 
eral Court into two houses, and the birth of the office of Speaker 
of the House.** 

After the revocation of the Colony Charter, in 1684, there 
were various judicial arrangements before, during and after, 
the Andros government, which was overthrown in 1689. The new 
Province Charter arrived in Boston on May 14th, 1692. It pro- 
vided the Great and General Court with authority to erect and 
constitute judicatories, courts of record, and other courts, with 
an appeal to the Privy Council in civil causes. The Governor 
~~ ** Winthrop’s Journal, Vol. II, 64-66, 116-120, 164. 


*See Nathan Matthews’ “The Result of the Prejudice Against Lawyers in Massachu- 
setts in the 17th Century,” 13 M. L. Q. No. 5, p. 73 (May 1928.) 
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and Council were made a Court of Probate. The governor, with 
the advice and consent of the council, was authorized to appoint 
judges, commissioners of Oyer and Terminer, etc. Without wait- 
ing for legislative provision, in June, 1692, Governor Phipps, 
under the influence of Cotton Mather, appointed a special Court 
of Oyer and Terminer for Suffolk, Essex and Middlesex — an 
illegal tribunal which conducted the witchcraft trials during the 
next few months. 

In November, 1692, the Superior Court of Judicature first 
‘ame into existence, by Chapter IV of the Province Laws. It 
was a court for the entire province, consisting of a chief justice 
and four other justices, with jurisdiction of all common law ac- 
tions and all crimes. The reaction against the witchcraft hysteria 
had set in. Under the charter all laws took effect, but were sub- 
ject to the “Royal Disallowance” within three years. The Gov- 
ernor and Council appointed William Stoughton, Chief Justice, 
Thomas Danforth, Wait Winthrop, John Richards and Samuel 
Sewall. 

“The first term of the court was held at Salem on the third of 
January, 1692-3, as a court of assize and general jail delivery, 
being a special term, occasioned by the great numbers still in 
jail upon the charge of witchcraft, all of whom were discharged.” 
It is sometimes forgotten that, as compared with other places at 
that time, the hysterical epidemic was shorter and less virulent 
in Massachusetts, although Massachusetts has been singled out 
as a continuous target.*** 

For various reasons, among others, a provision in the act 
creating a separate Court of Chancery, the act of 1692 and suc- 
ceeding drafts were “disallowed” by the Privy Council, but the 
judges continued to sit — being recommissioned in 1695 under a 
revised act which was also “disallowed.” Finally, by Chapter 61 
of the Acts of 1699, the court was permanently established as 
the “Superior Court of Judicature, Court of Assize and General 
Gaol Delivery,” with civil and criminal jurisdiction, “and gen- 
erally of all other matters, as fully and amply to all intents and 
purposes whatsoever as the Courts of Kings Bench, Common Pleas 
and Exchequer within His Majesty’s Kingdom of England have, 
or ought to have.” 

While the judges in the colony and province were educated 


*** Washburn’s “Judicial History’’ p. 153; Ellis ““The Puritan Age in Massachusetts” 
pp. 556-564, 
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men, there were only four trained lawyers on the court prior to 
the Revolution, — Benjamin Lynde, Sr., Paul Dudley, Edmund 
Trowbridge and William Cushing. In view of this fact, as a bar 
developed early in the 18th century, it became the natural func- 
tion of the bar to formulate and suggest judicial standards and 
practice. For this reason the following picture gallery closes 
with the portrait of John Read, the first leading lawyer in 
Massachusetts in the early part of the 18th century. 

In 1774 King George III undertook to pay the salaries of the 
judges, previously controlled by the General Court. This created 
great excitement. All the judges refused except Chief Justice 
Oliver. John Adams, fearing violence to the person of the chief 
justice in the form of tar and feathers, a common practice, sug- 
gested impeachment by the House. The House accepted the sug- 
gestion and, while no action was taken by the Council, the juries 
refused to serve under the impeached judge. This practically 
stopped the sessions of the court. 

By an act of July 17th, 1775, all the justices of the court then 
holding commissions together with all other civil and military 
officers appointed by the Provincial Governor were removed by 
the General Court. Others were appointed by a major part of the 
Council, which was then acting in the absence of any governor. 

John Adams was made chief justice, and shortly thereafter 
was succeeded in that office by William Cushing. It is interesting 
that Jedediah Foster, of Brookfield, a much neglected figure in 
our history, when appointed to the court in 1776, resigned his 
seat in the council as incompatible with the office of judge, and 
thus set a healthy precedent which was embodied in the consti- 
tution (See Quincy Reports, 341). The 9th article of the 6th 
chapter of the Constitution of 1780 continued the court and 
judges in office until other persons were appointed. On February 
16th, 1781, Governor Hancock reappointed and commissioned 
Chief Justice Cushing and Associate Justices Nathaniel P. Sar- 
geant, David Sewall and James Sullivan, directly under the 
provisions of the Constitution, as members of the “Supreme 
Judicial Court.” 

The reorganized court held its first session in Ipswich, June 
18, 1776, in uncertainty as to their reception, with Cushing, Foster 
and Sullivan present. Judge Foster wrote, “the court was opened 
here this afternoon with universal consent and a speech” from 
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the chief justice to the grand jury. “The appearance here is 
ominous for good. How it will be in other counties I know not 
but I believe peaceable and contented.” (Foster papers in Am. 
Antiquarian Soc. and Quincy’s Reports, 341.) 

Thus while there has been a change of name, the justices who 
sit in that court today are the successors, in regular course, of the 
judges appointed to the same court in 1692. 


SLAVERY ABOLISHED BY THE COURT 
One of the earliest outstanding accomplishments of this Court 
after the adoption of the constitution was the abolition of slavery 
by judicial decision in 1781 and 1788. Although slavery was 
recognized and slave sales advertised, Chief Justice Cushing, for 
the Court, applied the first article of the Bill of Rights directly 
as law, and charged the jury that slavery could not exist under it. 


THE FIRST MODERN ADMINISTRATOR IN 
MASSACHUSETTS 

The draftsman, at the age of twenty-eight, of the “Essex Re- 
sult” (a neglected historic document of 1779 preceding the Mass- 
achusetts Constitution and calling for a “Bill of Rights”), The- 
ophilus Parsons became the leader of the bar. He was the leader 
and draftsman in suggesting the Federal “Bill of Rights” pro- 
posed by Hancock in the ratifying convention in 1788. The 10th 
amendment was ultimately adopted as he drew it without sub- 
stantial change. (See Harding’s “The Federal Constitution in 
Massachusetts.” ) 

In 1806, he was appointed Chief Justice, without notice, and 
persuaded to accept at a sacrifice of more than half of his income. 
In the six years before his death in 1813, he started the modern 
administration of justice in Massachusetts.* 

He “broke in” the new system of jury trial before one, instead 
of three judges. He turned his court into a law school, checked 
verbosity and set a high standard of learning and ability at the 
beginning of the publication of Massachusetts Reports. Judge 
Story said: “Parsons was a man who belonged not to a genera- 
tion, but to a century. The class of men of which he was a member 
is an extremely small one.” .. . “Had he sat upon the bench twenty 


*See 2 Mass. Law Quarterly No. 5, May, 1917, p. 519 and “Memoir of Parsons” 
by his son 
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years he would have left behind him a reputation as great and 
extensive throughout the whole country, and to posterity, as it 
was in his own state, and among his contemporaries. He might 
have become the great judge of the age. .. . But he did much to 
settle the early law of Massachusetts.” (IX., Law Rep. 294.) 

Chief Justice Parker, who succeeded him, for about 16 years 
with the assistance of strong associates, continued the high 
standard until his death in 1830 when he was succeeded by 
Lemuel Shaw who served for 30 years and became the great out- 
standing figure in the history of the Court. He was appointed 
by Governor Levi Lincoln of Worcester who summoned the 
assistance of Daniel Webster to push Shaw into accepting the 
position.** 

These men and their associates and successors have been liv- 
ing examples of “Judges as free, impartial and independent as 
the lot of humanity will admit,” called for by the 29th article 
of the Massachusetts Bill of Rights. 

The Political and Intellectual Story of Equity 

As the lack of adequate equitable remedies for almost two 
centuries was the weakest spot in our judicial history, the story 
deserves attention. The Crown feared a local chancery court and 
claiming the exclusive right to create one “disallowed” the acts 
of 1692 and 1695. The Act of 1699, already quoted, provided all 
the jurisdiction which the English courts had “or ought to have.” 

What did these last four words mean? The Puritan legislators 
were very shrewd in the use of words but these words never seem 
to have been discussed in print since 1699. The early New Eng- 
landers do not appear to have objected to equitable remedies. 
The prejudice seems to have developed against a separate court 
on the English model. It seems likely that the General Court of 
1699 intended, by the words “or ought to have,” to leave it to the 
gradual course of judicial decision to determine what equitable 
remedies were needed and should be used here.*** There being few 
trained judges the development did not take place. In the 18th 
century the legislature exercised judicial functions in the face 
of growing opposition. As lawbooks were scarce and as there were 
no printed reports and few trained lawyers or judges, probably 
“much informal equity was administered” without knowing it. 


**See Harvey’s “Reminiscences of Daniel Webster,” 127-8. 

*** As Winthrop said of the “Body of Liberties” in 1641, they wanted to “raise 
up laws by practice and custom” i.e. New England common law, Winthrop’s Journal, 
Nov., 1639. 
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The prevailing view and practice, at that time, was described by 
Benjamin Pratt, one of the leading pre-revolutionary lawyers 
in Massachusetts, who was appointed, in 1761, Chief Justice of 
New York: 

“There is no court of chancery in the charter governments 
of New England, nor any court vested with power to deter- 
mine causes in equity, save only that the justices of the in- 
ferior court and the justices of the Superior Court respec- 
tively have power to: give relief on mortgages, bonds and 
other penalties contained in deeds: in all other chancery and 
equitable matters both the Crown and subject are without 
redress. This introduced a practice of petitioning the legisla- 
tive courts for relief, and prompted those courts to interpose 
their authority. These petitions becoming numerous, in order 
to give the greater dispatch to such business, the legislative 
courts transacted such business, by orders and resolves with- 
out the solemnity of passing Acts for such purposes; and 
have further extended this power by resolves and orders be- 
yond what a court of chancery ever attempted to decree, even 
to the suspending of public laws, which orders and resolves 
are not sent home for the royal assent. The tendency of these 
measures is too obvious to need any observation thereon.” 

The tenacity of the prejudice against judicial equity, the ef- 
fects of which are still noticeable in the relative lack of familiar- 
ity with broad equitable principles, was illustrated in 1846. As a 
result of Judge Story’s books and other publications, there was 
then an increased understanding of the subject and a bill was 
supported by the lawyers in the legislature and defeated by the 
laymen. As reported by Peleg Chandler, a member of the House: 

“The most effective speech against it was made by Mr. 
Crowninshield, of Boston, who expressed a wish that the 
equity power which had been given to the Supreme Court 
from time to time might be taken away; he held up before the 
House the large volume containing the bill, answer, etc., in 
the case of Flagg v. Mann (2 Summers, 486) and said: ‘Why, 
Mr. Speaker, did this House ever see a bill in equity? If not, 
I will show you one.’ This theatrical climax was received 
with a burst of applause, and a gentleman who spoke on the 
same side declared that there was no need of argument; that 
the book had settled the question. There was some indigna- 
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tion when it came out later that half of the book was blank 
leaves, and that the case contained no more testimony than 
do many common law cases.” (See 8 Law Reporter 556, 
quoted by Woodruff.) 

The constitution of 1780 intended to stop the legislative just- 
tice of the 18th century and put judicial business in the court. 
The 11th article of the Bill of Rights provided that “every sub- 
ject ought to find a... remedy ... for injuries or wrongs”; 
but the court seems to have lacked the constitutional vision to 
provide needed equitable “remedies” until 1877. At that time 
Sidney Bartlett, then the leader of the bar, was so stirred by an 
opinion (obviously, in Suter v. Matthews, 115 Mass. 253) that he 
joined John L. Thorndike (then a young man, and later the donor 
of the Thorndike Library) and secured the passage of the present 
statute (drawn by Thorndike) recognizing full jurisdiction ac- 
cording to “the general principles of equity jurisprudence.” Mr. 
Thorndike himself told the story to the writer. The words of the 
Act of 1699, when read in connection with the constitutional 
provisions, suggest that the Act of 1877 was, like some other 
statutes, — merely a declaratory act “in aid of the judicial de- 
partment” rather than an original grant of jurisdiction.* 

The conquering of this prejudice against equity in the interest 
of justice has resulted from what Judge Story, in an address to 
the bar in 1820, called the “habits of generalization” developed 
by a more liberal education of lawyers, and the work of modern 
legal scholars has proved the vision of the following prediction 
of 1810. Story, while at the bar and in the House, urged a chancery 
court in 1808. 

A Prediction of Erastus Worthington of Springfield in 1810 

Erastus Worthington, a learned Springfield lawyer with vision, 
writing (before the birth of American law schools) in an address 
to the Massachusetts legislature in 1810, in support of equity 
jurisdiction, said: 

“The cry of innovation has become a commonplace topic 
with some men; it is used at all times, and on all occasions 
... but the day is dawning when .. . citizens may become 
illustrious for their moral and legal researches when as great 
honours shall be bestowed on her Puffendorfs, her Grotiuses, 


* This aspect of the matter was not covered by Mr. Justice Hammond’s illuminating 
opinion in Parker v. Simpson, 180 Mass. 334. 

The Act of 1699 is still a part of the basic jurisdiction of Massachusetts courts, see 
Crocker v. Justices, 208 Mass. at p. 170. 
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her Cokes and her Pothiers, as she has bestowed on her heroes 
and political sages; when legal science will be as much an 
object of inquiry as the science of goverment.” 

The “creative” aspect of legal history was also reflected in 
the remark, attributed to Lord John Russell, that “thirty years 
was the usual period of gestation for any measure of law reform.” 
At times, it is longer. It would be healthier if it were, sometimes, 
shorter. 


THE FIRST LEADER OF THE MASSACHUSETTS BAR 


The first real leader of the bar appeared in Massachusetts 
about 1722 from Connecticut in the person of John Read, who 
trained both the bench and his colleagues at the bar in the value 
of legal study, formal procedure, and restraint of their habitually 
verbose tendencies. In this he was supported by another leading 
lawyer, Robert Auchmuty, who was also a judge of Admiralty. 
Other leaders who gradually came to the front in the second quar- 
ter of the 18th century were Jeremiah Gridley, sometimes called 
“the Father of the Bar,’ Benjamin Pratt, later Chief Justice of 
New York, Oxenbridge Thacher, James Otis, Jr., and Joseph 
Hawley of Northampton (who was, for years, the “man of judg- 
ment” in the House of Representatives), and others. 





POSTSCRIPT 

No cynic can fully appreciate the real public service of a great 
court during a long period, for, whatever its mistakes, it is the 
result of the devoted service of many able and public-spirited 
men. A good illustration of this is the recent tribute of respect 
by the Chief Justice of the Supreme Court of the United States 
to the memory of the late Mr. Justice Van Devanter, with whom 
the Chief Justice had frequently disagreed. Chief Justice Stone 
said — 

“As we recall the years of association in a common en- 
deavor, the clash of mind with mind in the unending struggle 
to attain in some measure the ideal of justice under law, 
there lives in memory this man’s devotion and loyalty to a 
great task, the integrity and sturdy independence with which 
he wrought. For these are the attributes of the judge, with- 
out which there can be no justice. They are the foundation 
stones of the institution which we serve.”* 


* American Bar Association Journal, July, 1942, p. 459. 
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In these days of turmoil when civilized government is at stake 
and every decent standard of human history is violated and 
sneered at by modern barbarians, it is well for us to remember 
the lesson of history that the evils and wrongdoings of the world 
are not surprising — the really surprising fact is the continuous 
procession, through generations, of men of goodwill, ability, 
courage and determination to resist the forces of “Hell” and 
disintegration, and make it possible for all kinds of people to 
live together reasonably. The fact that there are and have been 
so many of these men in all walks of life, whether in the armed 
forces or in civil life, most of them forgotten or unknown, is the 
outstanding fact of the history of modern civilized government. 


In an article on our early history the late Chief Justice Mason 
of our Superior Court adopted a thoughtful and unusual approach 


“The judicial history of Massachusetts is a record of the 
evolution of the judicial as a distinct governmental function 
and of the practical measures devised for its wise and effi- 
cient exercise as such..... 


“We term the process by which the several functions of 
government are differentiated and perfected evolution, be- 
cause we are accustomed to the thought that man, indi- 
vidually and collectively, is created with all his possible 
powers and attainments inherent, to be evolved or brought 
out by culture and training. Perhaps a more accurate con- 
ception of the fact is the thought of man as perpetually re- 
ceiving life from an infinite source, in the measure of his 
capacity and his willingness to receive it, which capacity 
and willingness grow by means of the faithful use of the 
feeble powers first given, and thus that progress is by involu- 
tion rather than by evolution.” (See “M. L. Q.,” Nov., 1916, 
p. 83.) 


As Dean Pound has recently said “one might say much about 
the place of the court in American judicial history” outside of 
Massachusetts; “One might discuss not a few leading cases in 
which the influence of the court has been decisive”; but in a few 
pages one can only suggest. 


FRANK W. GRINNELL. 
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Note 

For early history see “Introduction” by Chafee to the “Suffolk 
County Court Records,” Colonial Society (Vol. 29). His account 
of early equity is especially interesting. Woodruff’s article is re- 
printed in B. U. Law Rev. for June, 1929. See also Introduction 
to Aldrich “Equity Pleading,’ and Pomeroy “Equity Jurispru- 
dence,” 5th Ed. 311. For history of the Court from the Revolu- 
tion to the death of Chief Justice Parsons, see M. L. Q. May, 1917. 
See also Washburn’s “Judicial History” and Davis’s “History of 
the Judiciary in Massachusetts.” For the influence of Nathan 
Dane, Charles Jackson, Story’s books and Shaw’s court, in check- 
ing the codification movement, see M. L. Q. August, 1916. For the 
influence of the clergy on legal thinking before the Revolution, 
see McLaughlin “The Foundations of American Constitutional- 
ism” and Baldwin “The New England Clergy and the American 
Revolution.” See also Hilkey “Legal Development in Colonial 
Massachusetts,” and M. L. Q. August, 1925, 7. 


ADVERTISING AND SOLICITATION OF FIDUCIARY 
BUSINESS BY CORPORATE FIDUCIARIES 


(By vote of the Executive Committee this subject has been 
chosen for discussion at the Fifth Annual Massachusetts Lawyers’ 
Institute in Swampscott on Friday, June 7, 1946, at 2:00 p.m.). 


HISTORY OF THE DISCUSSION SINCE 1924 AND THE DRAFT CODE PREPARED 
AS SUGGESTED EXPERIMENT IN PLACE OF LEGISLATION IN 1946 


The Story of the Draft Code 


At the annual meeting of the Massachusetts Bar Association 
in Swampscott on June 8, 1945, President Proctor reported the 
active discussion before the legislative committee on legal affairs 
in regard to advertising and soliciting trust business. He called 
attention to the proposal for drastic legislation and to a further 
proposal of a state-wide code to be drafted by representatives 
of the Massachusetts Bar Association and of the corporate fiduci- 
aries rather than legislation, and suggested that the association 
authorize the appointment of a committee to study and make 
recommendations “subject, however, to having their recommenda- 
tions approved by the Executive Committee.” The president’s 
statement was printed for the information of all members in the 
Quarterly for October, 1945, p. 9. 
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After discussion it was voted that the president appoint 
such a committee in his discretion (p. 14). Thereafter the presi- 
dent appointed a committee of four consisting of George R. Stobbs 
of Worcester, Chairman; Fletcher Clark, Jr. of Middleboro; 
James E. Farley of Salem; and Clifford 8. Lyon of Holyoke. That 
committee, after conference with a committee of the corporate 
fiduciaries, prepared a draft code a copy of which is hereinafter 
printed. 

The History of the Discussion since 1924 


The bar has a short memory and it may be helpful to call 
attention to the fact that the Massachusetts Bar Association has 
held meetings on this subject and circulated information in re- 
gard to it throughout the commonwealth ever since 1924, and to 
state briefly the history of those activities in order that the bar 
in general, the members of the legislature and the members of 
the association itself may consider whether these activities have 
been representative of the bar from the point of view of the in- 
terest of the profession and the public. 

At the annual meeting of the Massachusetts Bar Association 
in 1924, at which there were approximately one hundred mem- 
bers present from different parts of the state, there was an ex- 
tended discussion with a representative of the trust division of 
the American Bankers Association present and a number of rep- 
resentatives of corporate fiduciaries. It was a vigorous discussion 
and was followed by the appointing of a special committee with 
Philip Nichols, Esquire, as Chairman, and William G. Thompson, 
Albert M. Chandler, Arthur W. Blakemore and Charles B. Rugg 
committee members. That committee subsequently reported a 
draft bill which was printed, together with the entire discussion, 
on pages 11-34 of the Quarterly for February, 1925. 

This bill was submitted to the Executive Committee of the 
Association at a meeting at which the following eleven members 
were present: Thomas W. Proctor, president, George L. Mayberry, 
Felix Rackemann, Philip Nichols, Arthur W. Blakemore, Horace 
{. Allen of Springfield, Michael A. Sullivan of Lawrence, Harold 
S. R. Buffington of Fall River, Edward A. MacMaster of Bridge- 
water, FitzHenry Smith of Boston, Bert E. Holland of Boston, 
and the secretary. Letters in regard to the matter were received 
from other members of the committee in Boston, Westfield, Pitts- 
field and Northampton. A letter from the late William R. Sears 
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was received and considered and printed in the Quarterly above 
referred to on pages 36-38, and proofsheets of this letter to- 
gether with the proofsheets of the whole discussion referred to 
were sent to the Committee on Legal Affairs of that year (1925) ; 
also the following vote the substance of which was suggested in 
the letter of Mr. Sears, the vote being supported by ten out of 
the eleven members present as above stated. 

That vote was as follows: 

“Voted: that the committee do not favor Senate 208 and 
House 754 in their present form but would favor the pas- 
sage of a statute prohibiting any person or corporation from 
advertising or soliciting their own employment or appoint- 
ment as executor, administrator, trustee, guardian or con- 
servator by other means than the mere statement that they 
are authorized to act as such.” 

In connection with that vote it was suggested that if some 
method of enforcement of such a proposal was needed it should 
be on the civil rather than on the criminal side of the court. No 
legislation resulted. 


In 1931 further discussions took place (during the presidency 
of Frederick W. Mansfield) which were printed in the Quarterly 
for January, 1931, and in the Quarterly for May of that year 
(Vol. XVI., No. 6) an address by Hon. George A. Slater, Sur- 
rogate of Westchester County, New York was printed on pp. 
51-64. In the Quarterly for August of that year further discus- 
sions were printed from the Boston “Bar Bulletin,” a letter from 
Professor George K. Gardner and an article by James Truslow 
Adams (see pp. 22-30). See also an interesting letter on p. 15. 
The subject was again agitated, and further information about 
several proposed bills pending before the legislature with copies 
of the bills or summaries of them, was printed in the Quarterly 
for February, 1932, pp. 59-69; and attention was also called to 
an article by Mr. Edward C. Lukens, of the Philadelphia bar on 
“Trust Estates and Character” in the American Bar Association 
Journal for February, 1932. One of the bills before the legis- 
lature at that time was for an absolute prohibition of all ad- 
vertising under criminal penalty. Another of the bills (H. 888 
of 1932) was a bill of two sections which was approved by the 
Executive Committee of the Massachusetts Bar Association at its 
meeting on January 23, 1932, as stated on p. 62. At that time 
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Mr. Frederick N. Wier of Lowell was president. That bill was 
substantially the same as the proposal previously suggested by 
the previous Executive Committee in 1925 and already quoted. 

This bill of 1932, thus approved, provided in section 1 that 
chapter two hundred twenty-one of the General Laws be amended 
by inserting after section forty-seven a new section: 

“Section 47A. No corporation or other person or persons 
shall advertise for their own employment or appointment as 
executor, administrator, trustee, guardian or conservator by 
other means than the mere statement that they are authorized 
to act as such, nor shall they solicit such employment or 
appointment by agents or otherwise.” 

In a more extended explanatory note following that bill it 
was pointed out that the bill would put “this sort of advertise- 
ment upon a similar basis with the publication of a ‘simple busi- 
ness card,’ referred to in the third sentence of the 28th canon 
of the Massachusetts Canons of Ethics and the 27th canon of the 
American Bar Association in regard to advertising, etc.” 

Although all these drafts of bills, reports, and extended dis- 
cussions with the fully explained action of the Executive Com- 
mittee in regard to the matter in 1925, and again in 1931 and 
1932, were distributed in print to about 1,200 members of the 
association throughout the commonwealth, the support for the 
proposals of the Executive Committee by the bar was not forth- 
coming, and little interest was shown. The only result of the dis- 
cussions was the creation about 1934, by voluntary action by 
representatives of the Boston Bar Association and the corporate 
fiduciaries, of a code which has been in existence ever since. 


Under these circumstances, all suggestions from previous 
Executive Committees of the Massachusetts Bar Association in 
regard to statutes having been ignored, the present Executive 
Committee this year (at the suggestion made at the hearing be- 
fore the Committee on Legal Affairs last summer) approved as an 
experiment the draft code, already referred to, instead of the 
drastic proposals to prohibit all advertising. 

Whether the action of the Executive Committee fully reported 
to the entire membership during a period of twenty-two years has 
been “representative of the bar in general,” or more or less repre- 
sentative of the bar than the action of other committees or groups, 
we leave to the members of the bar to decide for themselves if 
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they wish to read the foregoing story. We know, as already stated, 
of nobody, past or present who could represent the bar as a whole. 
All that anybody, or committee, can do is to express their views 
and submit them so far as practicable to the bar as a whole, and 
see what happens. 

The draft of an experimental code submitted by the sub-com- 
mittee and approved by the Executive Committee is as follows: 
DRAFT OF CODE PREPARED BY JOINT BAR AND BANK COMMITTEES 

I. Trust institutions should neither perform services which 
constitute the practice of law nor otherwise engage in such prac- 
tice; therefore, they should not draw wills or other legal docu- 
ments nor perform services in the administration of estates and 
trusts where such acts by law or procedure are considered the 
practice of law. 

II. The development of trust business by a trust institution 
should be on the basis of assistance to the customer in the use 
of the institution’s trust services and facilities as related to his 
business or financial matters. 

In all legal questions which may arise in the development of 
trust business, the trust institution should advise the customer 
to confer with his own lawyer or a lawyer of his own choosing. 

III. The trust institution should respect and not interfere 
with the professional relationship existing between an attorney 
and his client, and an attorney should respect and not interfere 
with the business relationship existing between a trust institu- 
tion and its customer. It is recognized, however, that in all cases 
the interest of the client is paramount. An attorney at law must 
reserve the right to advise his client with respect to the choice 
of a fiduciary. The attorney should not seek to displace the in- 
stitution of the client’s choice by inducing the appointment of 
some other institution or individual unless the attorney believes 
the client’s affairs demand services peculiar to some particular 
institution or individual, or where the attorney believes that the 
true interest of the client will suffer if such substitution is not 
made. 

If the trust institution is requested by its customer to recom- 
mend counsel, any counsel'so recommended should be in a posi- 
tion to advise the customer disinterestedly, and it is preferable 
that the trust institution, when making such recommendations 
of counsel to its customer, submit, without recommending one 
above another, the names of several attorneys in whom it has 
confidence, leaving the choice to the customer. 
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IV. A trust institution, qualified and authorized by law as a 
legitimate business enterprise, has the right to advertise its trust 
services in appropriate ways. It should not, directly or indirectly, 
give or offer to give legal advice or render legal services, and 
there should be no invitation to the public, either direct or by 
inference in such advertisement, to bring their legal problems 
to the trust institution. Its advertisement should be dignified 
and the qualifications of the institution should not be overstated 
or overemphasized, and it should not be implied in any adver- 
tisement that the services of a lawyer are only secondary or 
ministerial, or that by the employment of the services of the 
trust institution, the employment of counsel to advise the customer 
is unnecessary. 


In conferences with the public and in correspondence the 
same principles should be observed. In no event should a trust 
representative call on a potential customer except by request. 
Each trust institution should designate an officer to read all 
trust advertising prior to publication and to take the responsi- 
bility of seeing that it observes the above principles and contains 
no disparagement of the services or the character or qualification 
of others. 


V. In the employment of counsel, the trust institution 
should endeavor, in the absence of compelling reasons to the 
contrary, to engage the attorney who drew the instrument, or 
who represented the testator or donor, to perform any legal work 
required in the course of trust or estate administration. 


VI. A Conference Committee of twelve is to be appointed 
annually as of the third Wednesday of October to serve for one 
year, six being designated by the President of the Massachu- 
setts Bankers Association and six by the President of the Massa- 
chusetts Bar Association. Notices of such appointments shall be 
sent to all bar associations in the Commonwealth. The Commit- 
tee may organize itself in panels so as to afford ready service to 
the different portions of the Commonwealth. The Committee and 
its panels will hear complaints and consider questions presented 
by members of the bar, trust institutions or other interested 
parties and will take such steps in regard to them as may seem 
desirable. 
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EDITORIAL COMMENT 


Speaking editorially, and solely as an individual, without 
representing in any way the executive committee, we think the 
proposals for legislation to prohibit all advertising extreme in 


character, and we do not consider it the function of the com- 
mittees of the Massachusetts Bar Association to suggest to the 


legislature extreme measures unbalanced by the sort of judgment 
which the public has a right to expect. The Executive Committee 
tried to express such judgment in 1925 and again in 1932. 

In connection with the discussion of the “prohibition crusade” 
(in this number) we have pointed out that the excessive activities 
of the liquor interests “contributed largely to the conditions which 
induced the experiment of national prohibition.” In the same way, 
the excessive activities of corporate fiduciaries appear to have 
contributed much to the emphatic reaction of many lawyers with 
a resulting demand for prohibitory legislation. In the case of 
liquor the judgment of the Warren commission was ignored. Is 
not some balanced judgment possible in this fiduciary problem? 
As a start for thinking we suggest the following assumptions 
which we believe to be indisputable. 

1. As a background we submit that acting as executor or 
trustee is not, never has been, never will be, and never should be 
considered as “practising law” in any exclusive sense, although 
it is so closely conaected with a practice of law that if a 
lawyer accepts the position he may be disciplined as a lawyer 
for misbehavior in it. 

2. Friction between corporate fiduciaries and the bar is un- 
fortunate and unhealthy so far as it can be avoided. 

3. Corporate fiduciaries have come to stay because the com- 
munity wants them, whether the bar likes it or not, and the 
statutes have recognized fiduciary administration as a legitimate 
part of the “business” of a corporation, but this does not alter 
the fact that fiduciary relations differ from other “business.” 

Whether there should be any legislation is for the General 
Court to decide.* Hitherto that question has been decided in the 
negative. If there is to be legislation we respectfully submit that 
it should go no farther than the proposal approved in 1925 and 
in 1932 already explained. If there is not legislation, a code plan 








* The legislature which authorized the business can, of course, impose conditions and 
by the act of Congress national banks can conduct fiduciary business only under state 
conditions (17 M. L. Q. No. 2 p. 63, Feb. 1932). 
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will be needed and the executive committee this year has again 
tried to contribute a balanced judgment in the form of a plan 
which might develop some “common law” on the subject without 
legislation. 


Without professing any special knowledge of the matter, we 
suggest for the consideration of corporate fiduciaries and their 
advisers, the question whether, even in these days of accelerated 
competition, it may not be wiser, in the long run, to bring them- 
selves back within the fiduciary tradition and, for the future, to 
rely on their reputation for competence and reliability, instead 
of embroidered advertising and corporate chest expansion in the 
fiduciary field. We make this suggestion especially as Mr. Justice 
Putnam’s leading opinion in 1830 in Harvard College v. Amory 
(referred to elsewhere in this number, see p. 6) was written 
about 75 years before modern fiduciary advertising began. It 
is, in our opinion, unfortunate that the courts have adopted the 
word “exculpatory” in connection with clauses protecting the 
trustee against liability except for “wilful default” etc. Such 
clauses came into use long before fiduciary advertising and (as 
we understand their history) for the very good purpose of ea- 
pressly providing for the reasonable rule of Harvard College v. 
Amory which recognized that the primary purpose of a trust is 
to trust the honest trustee, of reasonable prudence and that, if 
he is honest he will not be burdened with liability and anxiety 
about liability for honest mistakes of judgment, or about the 
unreasonable old rule that a loss on one investment cannot be 
off-set by gains on other investments etc. In other words, these 
protective clauses reflect the reasonable assumption that it is not 
the intention of a reasonable testator, or donor, to “soak” the 
honest trustee. One of the unfortunate aspects of seductive fidu- 
ciary advertising is that it puts a strain on the healthy develop- 
ment and application by the courts of reasonable rules of law 
and interpretation of reasonable clauses between much adver- 
tised fiduciaries and unadvertised fiduciaries. (cf. New Hngland 
Trust Co. v. Paine, 317 Mass. at p. 500.) We think it conceivable 
that the difference may gradually result in the unfortunate de- 
velopment of different legal rules, and that it may be healthier 
for all fiduciaries to be in the unheralded class. We may be mis- 
taken, but this aspect of the future seems worth thinking about. 


F. W. G, 
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THE EXTRAORDINARY CLAIMS OF THE FEDERAL 
GOVERNMENT TO THE MARGINAL SEA LANDS 
OF THE ORIGINAL THIRTEEN STATES 


(From memoranda of the Attorney General of Massachusetts 
before the Senate Judiciary Committee in Washington.) 


In an original proceeding in the Supreme Court of the United 
States (October Term, 1945 No. 12 Original) the Federal Govern- 
ment claims title to the marginal ocean bed of California within 
the three mile limit. Because of the broad claims of the govern- 
ment the Attorney General of Massachusetts petitioned for leave 
to intervene. This petition was denied, but the bar of Massachu- 
setts should understand what is going on. 

In the reply to the opposition of the Federal Government 
to the petition to intervene appears the following: 

“No one would seriously contend that the Commonwealth 
of Massachusetts has a direct interest in the title to the bed 
of the Pacific Ocean within the boundaries of the State of 
California. But the United States has already broadened 
the issues to include the lands beneath the bed of the ocean 
off the coast of every coastal state of the Union including 
particularly the original thirteen states. On Page Four of the 
statement in support of the motion to file the complaint, the 
following assertion appears: 

“*This case involves the three-mile belt on the open 
sea, and this Court has never held that title to the bed 
of the ocean within the three-mile belt is in the individual 
states. At the time of the formation of the Union the 
first thirteen states did not own the lands underlying 
the three-mile belt, and the entire basis of the foregoing 
decisions, implying a grant to the new states in order 
to place them on an equal footing with the old, is there- 
fore absent here. As rights in the three-mile belt, sus- 
ceptible of possession and ownership, began to emerge 
subsequently, they emerged as property of the national 
sovereign, whose function it is to establish and vindicate 
those rights against the possible claims of other nations.’ 

“In a formal address delivered by the Honorable Tom C. 
Clark, Attorney General of the United States, before the 
conference of Attorneys General of the forty-eight states, 
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in which he outlines the legal theory upon which the govern- 
ment’s complaint in the present case was predicated, the 
Attorney General of the United States said: 

“Tt is the contention of the government that no 
states littoral to the oceans ever had or now has any 
interest in the marginal sea lands * * * .’ 

and also 

“‘The decision of the Supreme Court, we hope, will 
settle the question as to all the coastal states of the 
Union.’ ” 

The Attorney General of Massachusetts called the court’s at- 
tention to the fact that 

“After a dispute existed in colonial times between the 
Massachusetts Bay Colony and the Colony of New Hampshire 
as to the boundary between them, the conflict was referred 
to George II, King of England, who in 1737 decided that the 
line between the two Colonies should run three miles north 
of the Merrimac River, and thereupon the line was surveyed 
in 1741. It runs: 

‘N. 86°07’ 30” E. 876 feet to the center of a granite 
monument on Salisbury beach, and thence in the same 
cause three miles from low water, mark to the limit of 
state jurisdiction.’ ” 

In the leading case of Dunham vy. Lamphere, 3 Gray 
268, Chief Justice Shaw in an unanimous opinion of a 
strong court sustained the territorial rights of Massa- 
chusetts and this case was reaffirmed by Mr. Justice 
(later Chief Justice) Field in Com. v. Manchester, 152 
Mass. 230 (a case relating to Buzzard’s Bay). This case 
was carried to the Supreme Court of the United States 
which decided that a part of Buzzard’s Bay more than 
three miles from any shore line was within the right 
of Massachusetts to control fisheries. The following is 
an extract from the opinion in Manchester v. Mass. 139 
U. S. at pages 256-7. 

“Buzzards Bay was undoubtedly within the territory de- 
scribed in the character of the Colony of New Plymouth and 
the Province charter. By the definitive treaty of peace of 


September 3, 1783, between the United States and Great 
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Britain (8 Stat. 81), His Britannic Majesty acknowledged 
the United States, of which Massachusetts Bay was one, to 
be free, sovereign and independent States, and declared that 
he treated with them as such, and, for himself, his heirs and 
successors, relinquished all claims to the government, pro- 
priety and territorial rights of the same and every part 
thereof. Therefore, if Massachusetts had continued to be an 
independent nation, her boundaries on the sea, as defined 
by her statutes, would unquestionably be acknowledged by 
all foreign nations, and her right to control the fisheries 
within those boundaries would be conceded. The limits of 
the right of a nation to control the fisheries on its seacoasts, 
and in the bays and arms of the sea within its territory, 
have never been placed at less than a marine league from 
the coast on the open sea; and bays wholly within the ter- 
ritory of a nation, the headlands of which are not more than 
two marine leagues, or six geographical miles apart, have 
always been regarded as a part of the territory of the na- 
tion in which they lie. Proceedings of the Halifax Commis- 
sion of 1877, under the Treaty of Washington of May 8, 1871, 
Executive Document No. 89, 45th Congress, 2d session, Ho. 
Reps., pp. 120, 121, 166.” 


The Bill and Memorandum Before Congress 


Meanwhile Congress has before it a bill to recognize the title 
of the states. In support of this legislation the Attorney Gen- 
eral submitted the following: 


BEFORE THE SENATE COMMITTEE ON THE JUDICIARY MEMORANDUM IN 
BEHALF OF THE COMMONWEALTH OF MASSACHUSETTS 


The Principle Involved 


For more than a century and a half, since the treaty of peace 
with England in 1783, Massachusetts has held title by virtue of 
sovereignty to all submerged lands within her borders, including 
the open sea within the three mile limit, bays, straits, estuaries, 
channels, tidal land and flats, navigable harbors, streams and 
great ponds. 

This title is an attribute of sovereignty that has never been 
handed over by the original states to the nation, and states ad- 
mitted later have been admitted on the same terms as the original 
thirteen. An attack on one is therefore an attack on all. 
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No differentiation is found in any decided case between 
sovereignty over the bottom of a lake, the bed of a river, a tidal 
flat, the bottom of an enclosed bay or the bed of the open ocean 
within the three mile limit. It follows that an attempt to upset 
the title of Massachusetts to the ocean floor within the three mile 
limit equally affects the title to buildings in Boston erected on 
filled land originally covered by the tides. It therefore can be 
correctly stated that an attack on California’s title to land under 
the open sea within the three mile limit, is a threat to the title 
of individuals, obtained through Massachusetts, to filled land in 
Boston and to the public right to take shellfish and other fish 
off the coast of Massachusetts. 


Amount Involved 


The value of the land and rights in Massachusetts that are 
threatened is very great. 

At least one-half the city of Boston is built upon land formerly 
under water. 

The total assessed value of real estate in Boston, is, in round 
figures, $1,331,868,000. 

One half of this is $665,934,000. 

The annual take of shellfish in Massachusetts in 1944 was, 
in round figures, $5,500,000. 

In the same year the annual catch of swimming fish brought 
into New Bedford and Cape Cod ports, was approximately 
$8,500,000. 

A substantial part of this catch, or about $3,000,000, is caught 
within the three mile limit. 

This makes the total annual value of fisheries in Massachu- 
setts affected by the claim which the United States is making 
against California, amount to $5,500,000 and $3,000,000 or 
$8,500,000. 

This is only income. The experts of our division of marine 
fisheries estimate that the capital value of Massachusetts coastal 
fisheries is twenty-five times this, or about $212,500,000. 


Long Line of Decisions 


There is a long line of decisions of the Supreme Court 
of the United States in support of the position that the territorial 
boundaries of a State extend to the three mile limit, and that all 
land within those boundaries belongs to the State.* 

* Exceptions, of course, are lands granted by the State to the Federal Government 


and, in States other than the original thirteen, lands which, at the time of admission 
to Statehood, were public lands of the United States. 
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Salt Water and Tide Lands 

(18 cases cited) 
The Great Lakes 
(2 cases cited) 

The Navigable Rivers 
(7 cases cited) 

The Interior Lakes 
(4 cases cited) 

There are also many state decisions to the same effect, and 
there is no decision to the contrary. 


Long Series of Administrative Acts 


In Massachusetts alone, the United States has recognized the 
Commonwealth’s title to submerged lands more than fifteen times 
by acquiring title directly from the Commonwealth to submerged 
lands. 


(15 Massachusetts Statutes from 1790 to 19438 cited) 


In every one of these cases some Federal department accepted 
the land and in most cases erected some structure upon it. In 
numerous instances Congress had appropriated funds for the 
proposed construction before the submerged land was granted 
by the Commonwealth to the United States. In practically every 
case jurisdiction was also ceded, but in many instances concurrent 
jurisdiction was retained in Massachusetts. 

Also, the United States is taking the land of the Common- 
wealth in three cases in the District Court of the United States 
for Massachusetts. In case No. 6537, Misc. Civil, disposed of, the 
United States ‘required by right of the servitude for navigation, 
12,000 feet of land of the Commonwealth, thereby recognizing 
the Commonwealth’s title. 


In Cases No. 6770 and 7010, pending, the land of the Com- 
monwealth under water in Plum Island Sound, an arm of the 
sea, is taken by eminent domain. 

What the Department of the Interior Proposes, and its Effect 


After all these precedents in Massachusetts, and a much 
greater number in all the states taken together, and after num- 
erous precedents in the Department of the Interior itself, it is 
now proposed to ask the Supreme Court to rule that in certain 
cases the states do not own the land under salt water; this in 
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spite of the very long line of decisions contrary to the Depart- 
ment’s position, and in the absence of any vestige of authority 
in its support. This course of action may seem ridiculous, but 
this is not so in view of the great powers which the Secretary 
of the Interior and the Attorney General have. By merely per- 
mitting applications covering a large part of the waterfront of 
Long Beach, California, to remain pending in the office of the 
Department, it has seriously affected land values there. The pend- 
ing suit brought by the Attorney General against the state of 
California, even though it may be decided in favor of that state, 
will not be an adjudication in favor of any other state. The De- 
partment of the Interior and the Department of Justice have the 
power to keep the states in turmoil on this question as long as 

those Departments adhere to their present policies. 

Conclusion 
It is most earnestly submitted, therefore, that the Department 
of the Interior ought not to be permitted to litigate in the courts, 
at this late date, questions so long and so often decided, but that 
the titles of the states and of persons to whom the states in turn 
have given title in submerged lands, should be now, once and 
forever, quieted by Congress. 
Respectfully submitted, 
CLARENCE A. BARNES 
Attorney General 
Grorce P. Drury 

Assistant Attorney General 


THE AMERICAN BAR ASSOCIATION AS “AN IMPORTANT 
PART OF THE LEGISLATIVE MACHINERY” 


(From American Bar Association Journal, January 4, 1946) 


“The American Bar Association has become an important 
part of the legislative machinery of this country,” declared Ex- 
Judge Hatton W. Sumners, of Texas, Chairman of the Commit- 
tee on the Judiciary in the National House of Representatives, 
in a brief talk before the House of Delegates in Cincinnati, De- 
cember 18. “I state this not at all to pay you a compliment; I 
state it as a fact. I do not know how the Congress could have 
gotten along without you and your help. 
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“Chairman Sumners continued by saying, from his experi- 
ence, that When American Bar Association representatives 
show up before the Committee on the Judiciary, they do not 
come to represent clients; they come there in the interest of the 
Nation, the interests of good government. 

“He added that in Washington we have a tremendous over- 
load beyond any capacity of public representatives to discharge. 
I am interested in the Administrative Procedure bill, which we 
are trying to put through and are going to put through; but 
the ills of our country will not be cured merely by any legisla- 
tion of that sort. We have to put the overload back into the 
states, leaving the Congress time for the bigger problems, which 
will be still bigger tomorrow. 

“The veteran Chairman avowed that this situation is the 
American Bar Association’s biggest opportunity. I want to see 
the American Bar Association the leader of all of the groups 
trying to save the American form of government, and reiterated 
that the American Bar Association has long been rendering a 
constructive service, not only to our Committee, but also to the 
Nation. Under the Anglo-Saxon forms of government, the lawyers 
must be leaders. From the body of the people is coming the 
strength, the will, the might, to renew and save our democracy. 

“Increasingly the deliberations and spirit of the House ses- 
sions [of the American Bar Association], with their full aware- 
ness of the public significance of the matters debated and voted 
on, have been of a character which led to Chairman Sumners’ 
tribute.” 


SHOULD NOT STATES BE ENTITLED TO NOTICE AND 
HEARING ON CONSTITUTIONAL QUESTIONS 
INVOLVING FEDERAL POWER? 

By Weld A. Rollins of the Boston Bar 


It has always been the law that both sides to a controversy 
should be given a fair opportunity to be heard; that, to that 
end, proper notice should be given; and that judgment without 
such notice and opportunity lacks all the attributes of a judicial 
determination, that it is “judicial usurption and oppression and 
can never be upheld where justice is fairly administered.”* 

*12 American Jurisprudence s. 573, p. 267. The clause about judicial usurpation and 


oppression comes from the United States Supreme Court. Powell v. Alabama, 287 U. 8. 
46, 68. 
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Nevertheless this fundamental law of the land is ignored in 
almost every case where litigation raises the issue of federal versus 
state powers. No notice is required to be given the states.’ The 
Tenth Amendment (which originated in Massachusetts) provides: 


“The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the states, are reserved 
to the states respectively, or to the people.” 


But what powers were delegated to the United States by the 
constitution? Surely the states are entitled to be heard on this 
in each particular case, but generally they are not heard by the 
court, and, for that matter, not in Congress when laws are en- 
acted. When senators were elected by the state legislatures, the 
states, as such, were represented in Congress, but that has been 
changed. 

In 1937 an act of Congress provided that, whenever the con- 
stitutionality of a federal statute is drawn in question in a 
United States court, the United States should be given notice 
and that it could intervene in the case as a litigant.* But this 
gives only one side notice and an adequate opportunity to be 
heard. There is no similar provision for notice to the states. 
This seems one-sided and unfair “to the states respectively or 
to the people” under the 10th amendment. 

The rights of the states, as formerly understood, are steadily 
and rapidly being appropriated by the Federal Government. 
Local government, and the capacity for local government, on 
the other hand are, correspondingly, being diminished. 

It is submitted that Congress should enact a general law 
requiring that in litigation in United States tribunals affecting 
the rights of the states under the constitution of the United 
States notice, and an opportunity to intervene as a party, be 
given the states; and that the Supreme Court of the United 
States should, pending such enactment, promulgate a rule to 
that effect so far as United States courts go. A corollary to this 
proposition is that the Attorneys General of the States should 
study the notices and act on them. 


It might seem to some that to have forty-eight states, as well 
as the United States, parties in private litigation would unduly 
encumber the case. Encumbering the case, however, is relatively 


*28 U. S. C. A. s. 401. 
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unimportant compared with sustaining fundamental principles 
of justice, or the principles of the constitution which is the para- 
mount law of the land. But numerous parties are not a prohibi- 
tive matter. Many equity and probate cases have many interests 
represented. Moreover, the present state of the law would not 
be greatly changed, because by Rule 24 of the Rules of Civil 
Procedure for the District Courts of the United States it is pro- 
vided: 

“(a) Intervention of Right. Upon timely application 
anyone shall be permitted to intervene in an action . .. when 
the representation of the applicant’s interest by existing 
parties is or may be inadequate and the applicant is or may 
be bound by a judgment in the action.” 

This Rule 24 also specifies the procedure: 

“When the constitutionality of an act of Congress af- 
fecting the public interest is drawn in question in any ac- 
tion to which the United States or an officer, agency, or 
employee thereof is not a party, the court shall notify the 
Attorney General of the United States as provided in the 
act of August 24, 1987, c. 754, s. 1.” 

This part of Rule 24 might be a convenient place to insert a 
comparable provision as to notice to the attorneys general 
of the forty-eight states. The states may not, and probably 
will not, know of the existence of the action unless they receive 
notice of it, and their application to intervene may, therefore, 
not be “timely.” 

As a practical matter the states would find some way of 
getting their claims heard by some unified agency, so that there 
would not necessarily need to be forty-eight different lawyers. 
I am told that a unified agency has for a long time had a useful 
existence. 

The provision might be somewhat as follows: 

Add at end “and shall also notify the Attorney General of 
each State. And where an officer, agency or employee of 
the United States is a party, the court shall likewise notify 
the Attorney General of each state. The notification may be 
by mail and should contain or annex a brief statement of 
the claim of unconstitutionality, such statement to be drawn 
by the attorney for the party making the claim and furnished 
to the clerk of the court in forty-nine counterparts at the 
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time of filing the pleading on which the claim of unconstitu- 

tionality is set up, unless the time is extended by the court.” 

The amendment to the Statute of 1937 could be substantially 
a counterpart. 


THE TWO YEAR PROHIBITION OF REMARRIAGE AFTER 
AN ABSOLUTE DIVORCE AND THE OVERRULING OF 
WRIGHT v. WRIGHT 

The Judicial Council, in its 21st report (pp.18-19) for rea- 
sons there stated, recommended the repeal of the prohibition (in 
G. L. Chapter 208, § 24). Mr. Reuben Hall, the most effective 
chdirman of the committee of the Massachusetts Bar Association 
to help men in the services with their legal problems, also in- 
troduced a bill (s. 376) for such repeal because of the bad effects 
of the existing prohibition which he had observed in the work 
of his committee. The unhealthy, and often tragic, results of the 
present law are more common than is generally realized, in cases 
of those who do not understand the law, who have not had it 
explained to them clearly, and who do not understand why or 
how an absolute decree of divorce can be only half absolute. In 
Mr. Hall’s opinion, hundreds of veterans who, even with a good 
defense, did not contest divorce petitions while they were away, 
or since they have come back, find themselves penalized for a year 
or two when they want to have a home and family. 

The case of Wright v. Wright, 264 Mass. 453 referred to in 
the Judicial Council report, illustrated the tragic situation of a 
wife who married legally in another state without knowledge of 
any legal obstacle and later found herself wnmarried in Mass- 
achusetts. The recent decision in Vital v. Vital (1946 Advance 
Sheets 217) overrules Wright v. Wright in case one of the parties 
to a remarriage is innocent of any legal disability, but, while this 
decision is an improvement on the rule in Wright v. Wright, it 
leaves the question of the validity of the marriage in Massachu- 
setts and the legitimacy, or illegitimacy, of children in the air 
on the question of the state of mind of one of the parties. 

If this question of state of mind never comes before a court 
except upon a petition for separate support or something of that 
kind it may never be determined at all, and all the remarriages 
which do not go on the rocks so that they get into court are 
left in the air, as well as the question of legitimacy of children. 
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There are more of such remarriages than is realized. Of course, 
there can be a second remarriage after the two years to legalize 
the situation, but the need of that is not realized and there may 
be tragedy in the meantime. We submit that the law should not 
invite such conditions. 

It does not seem that questions of marriage and legitimacy 
of children should be left by law in any such uncertain condition 
with all its possibility of tragedy. 

The present law penalizes innocent children because it il- 
lustrates what Dean Pound has called “The limits of effective 
legal action.” It does not stop remarriages. 

F. W. G. 


THE CONTINUING PROHIBITION CRUSADE 

Many people probably think that the National Prohibition 
Movement died and was permanently buried on the repeal of the 
18th amendment in 1933. Little news of a revival of the movement 
appears in the papers but the fact appears to be that the “dry” 
campaign is by no means dead. Some people do not like Drew 
Pearson and do not read what he says, but the following extract 
from his column in the Boston Traveler of April 4, 1946 de- 
serves attention : — 


“Tt hasn’t got much publicity but prohibition is re- 
ported gaining in leaps and bounds in local option elections 
throughout the country. 

“Four new counties, including two in Arkansas and one 
in Florida, have changed from the wet to the dry column in 
the last two months, while prohibition crusaders have 
launched big drives in Indiana and other states to make them 
bone dry. 

“*Yes, we’re going to dry Indiana up again,’ boasted 
L. E. York, superintendent of the Indiana Anti-Saloon League, 
in a radio broadcast. 

“In some areas, prohibition leaders are placing signs 


on children near polling places to urge voters to cast a dry 
ballot. 


“Meanwhile few people realize that of the 3,070 counties 
in the United States, 952 — or more than one-fourth — are 
now dry. 
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“However, despite the strides that have been made by 
dry forces, Congress probably will not be pressured into 
adopting another prohibition amendment to the Constitution 
for at least two.reasons: 

“(1) The opposition of GI war veterans, and (2) loss of 
Federal tax revenues. In 1945, the Federal Government col- 
lected $2,400,000,000 and state governments $600,000,000 in 
taxes on alcoholic beverages.” 

We should realize that this problem never “dies.” 


In 1932 as the repeal of the 18th amendment approached Gov- 
ernor Ely appointed a particularly sane and well balanced com- 
mission to study the problem of what should be done when the 
repeal took effect. This commission consisted of Bentley W. 
Warren (Chairman), Edward T. Kelly, Thomas Reed Powell, 
Elizabeth M. Lovett, R. Minturn Sedgewick, Miriam Van Waters 
and James Moriarty. It submitted a carefully prepared report 
with a definite reasonable plan and a draft statute to carry it 
out. As an appendix to this report they submitted Mr. Wendell 
Howie’s account of “Three Hundred Years of the Liquor Problem 
in Massachusetts” which showed all the fluctuations of law from 
“wet” to “dry” and in between ever since the Puritans landed in 
1630. Governor Ely supported the commission’s report (House 
1300 of 1933) and his message, the report and the appendix con- 
taining Mr. Howie’s dramatic historical study were reprinted in 
18 Mass. Law Quarterly, No.’s 3 and 4, for March and May 1933. 

The story of the fluctuations of public and political sentiment 
is not only interesting reading; but it illustrates how the pendu- 
lum of public and political sentiment about the matter may 
fluctuate back and forth in future as it has in the past. When, 
as and if, the problem becomes acute again in Massachusetts, we 
should remember that the thoughtful Warren Commission report 
is still awaiting the thoughtful study of our local statesmen and 
we repeat now what we printed then by way of preface to this 
document: — 


“Both the report of the commission and the governor’s 
introductory message deserve the most thoughtful and impar- 
tial consideration of the bar and of the community. The 
combination of the political activity and the excessive desire 
for profit of liquor interests contributed largely to the con- 
ditions which induced the experiment of national prohibi- 
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tion. The danger now which faces the movement for a rea- 
sonably regulated return to a legalized system arises from 
the same forces which brought on the prohibition amend- 
ment and the deplorable conditions resulting from it — the 
activities of the extremists on both sides of the liquor 
question.” 

We recommend the reading of the report and the story of 
300 years as history with the realization that at some time in 
the future it may prove to be a rock of sanity in the midst of turbu- 
lent discussion. 

A still later report on the “Problem of Drunkeness in Mass- 
chusetts” by another commission consisting of Judge Zottoli, Dr. 
Perkins and Mr. Reuben Lurie is House 2000 of 1945, which also 
contains a historical appendix by Judge Zottoli. 

F. W. G. 
JUVENILE DELINQUENCY AND NEGLECT OF CHILDREN 


(An address by Judge Connelly of the Boston Juvenile Court 
at a luncheon in his honor of the Massachusetts Civic League 
shortly after his appointment.* ) 

The subject of my talk has been forcibly brought to the at- 
tention of this entire nation. Almost daily we read and hear 
that Youth has become the number one problem of this country. 
While we believe that the delinquent and neglected child should 
be the concern of every community and its citizens; we should 
not believe or subscribe to the thinking that Youth is America’s 
number one problem. In fact we should declare that, our Ameri- 
can Youth has clearly demonstrated that they are our number 
one asset. They, by their devotion and courage in the cause of 
right, crowned in glory the parents who bore and nurtured them, 
the teachers who instructed them; the religious who inspired 
them; the institutions that watched over and protected them. 
They certainly are not our number one problem, and this fact 
logically gives rise to a question. 

Are these the parents, the teachers, the churches, and insti- 
tutions that have been individually and collectively accused at 
one time or another as being the cause or causes of Juvenile 
Delinquency? They must be! 





*Judge Connelly succeeded Hon. John F. Perkins, and is the 4th judge of the court 
since its creation in 1906. The first judge was Hon. Harvey H. Baker; the second 
Hon. Frederick P. Cabot. 
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It is my opinion that the use of such generalizations serves 
no good purpose and it has definitely contributed to the increase 
of delinquency. The task of parents, teachers and others con- 
cerned with the welfare and education of children has been made 
more difficult, because children cannot have a sense of respon- 
sibility and respect for authority if we blame and condemn others 
while we excuse them. 

Of course, if a child is psychotic or feeble-minded they should 
be, and are excused. The vast majority of delinquent children 
are not psychotic or feeble-minded, they are badly trained and 
selfishly, motivated. 

This reasoning does not deny that handicaps of an environ- 
mental or personal nature do contribute to the delinquency of 
a great many children; nor does it advocate that we should not 
be concerned with or about these handicaps when they are pres- 
ent in a given case; it merely means that we should insist that 
a delinquent child must live up to the same standards of good 
conduct that we expect and require of the children who are 
non-delinquent. I believe that if we do this we will find that 
compulsion and discipline are not antagonistic and harmful, but 
rather complementary and helpful to good therapy practice. 

If we lose authority over our children or neglect to use it, 
we are preparing for our children an unhappy future. No one 
thing will contribute more to this result than a lack of a sense 
of discipline, and disrespect for authority in our children. As 
demonstration of this, let me evaluate the cases of 24 girl delin- 
quents who appeared in the Juvenile Court during the period 
from January 1, 1946 to February 20, 1946. Age range from 12 
to 16 years — Av. age 14 years — 

16 Runaways; 6 Larceny; 1 Truancy; 1 Stubborn. 

As you know the formal complaint in no way reveals the facts 
in a given case. 

1. Most of these girls though before the court for the first time 
were in fact not first offenders. 

2. None were psychotic or feeble-minded. 

3. Most cases involved social handicaps. 

4. Most of the girls’ homes were adequate. 


5. Most of the girls did not like school and some were truants 
from school. 
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6. Most of the 16 girls who had run away had been with men. 

7. One of the girls on examination was found to be pregnant. 

8. The circumstances these girls were found in in most of the 
cases would make your hair stand on end if I went into the 
sordid details. 

These girls for the sake of themselves and of other children 
would be doomed if excused then as they had been excused in 
their past. Their lack of training, their poor appreciation of 
authority and law had caused them real harm. 

The court in these twenty-four cases tried formally twelve 
contributors to their delinquency, as well as warned four others 
that this city would not tolerate anyone contributing to the 
delinquency of children. 

Because of what we learn in the court about children we 
strongly recommend that children who are slipping into evil 
ways should be sharply pulled up and even if necessary suffer 
temporary loss of freedom. 


I must pay tribute to the police and the policewomen. They 
have shown an ability in detecting these girls and a sympathetic 
attitude and understanding in presenting their cases to the court. 

The number and nature of cases presented in our court clearly 
indicate that we should examine our methods and act now if we 
are going to control this rise in delinquency. 

However, we should not be discouraged because I am sure 
that if we strengthen the home and our schools by working co- 
operatively with them we will control the problem of juvenile 
delinquency. 


In our traditional understanding, an understanding which 
seems very close to nature and to common sense, the home is the 
social unit, practically autonomous, and somehow sovereign. 
Massachusetts law and legal procedure never lose sight of the 
rights and the importance of the family. We are in a peculiar 
position to confirm the truth of that assertion, at least so far 
as our juvenile courts and laws go. For us, the home must be 
strengthened, consulted, cooperated with, wherever possible and 
at all costs. The home and the home circle is still nature’s school 
for the development of personality, it is still nature’s school for 
the education of the human animal, and it is still the biggest 
force on your side in meeting the urgent problems of adolescents. 
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Nothing substitutes for the home, as a school for the develop- 
ment of personality, as a place for producing good citizens. 
There is, however, a theory sometimes seriously defended and 
according to which the adolescent boy or girl is said to have 
“outgrown” the home, to present problems with which the home 
is no longer able to cope. Those who entertain this theory usually 
pay lip-service to the traditional claims of the home by conceding 
that the family can and does serve the infant in an indispensable 
manner, but that the adolescent must seek elsewhere his or her 
chief aids to personal development. I offer it as my considered 
opinion that this contention is fundamentally false. I am even will- 
ing to argue that the adolescent needs the home and cooperation of 
the family more than the infant does. I would be prepared to 
say that most of the problems of the child from two to six are 
physical, and could be handled by any decently competent nurse 
or governess. But the problems of a youngster from twelve to 
sixteen are chiefly intellectual and spiritual — and they can be 
best handled, usually only handled, by those who, under God, gave 
the child flesh and blood and life and background. I know no 
other agency natural enough, sympathetic enough, interested 
enough, or qualified enough to compete with the normal family 
and the home, working with its Church, in this work of child 
guidance. Where the child cannot remain in the home, either be- 
cause it is disordered or broken, or in the case where objective 
factors warrant his placement, then I am confident that, as in 
the past, our child-serving agencies will take care of the needs of 
such a child. 


In our traditional understanding of things, the school acts 
as the delegate for the home in the education of children. After 
all, every school represents, in miniature, the future community 
which will surround and grow out of it. Every community is 
simply the local school grown to maturity. The temper of a com- 
munity, its mood, its manners, its mentality, all these it acquires 
in its schools. All of the community’s past is stored up in its 
schools; all of its past is invested, so to speak, in its schools. 
And all of its future, for good or for bad, is present germinally, 
potentially, in its schools. That is what the French mean by their 
familiar proverb: the key of the future lies in the satchels of our 
school boys. They will build the future; they will shape its poli- 
cies and determine its form. 
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We must therefore cooperate and work with our schools. They 
with our help must restore in youth a sense of responsibility, a 
sense of respect for authority, a sense of discipline. And I sub- 
mit that anything which cripples or impedes that basic task is 
not merely a threat to the home and school, but also to America 
and to every tradition America holds dear. 

The Court and the Police have an increased burden because 
of war-time dislocations, and they have a very important and 
necessary part to play in any social protection program for our 
adolescent youth. Although the court is remedial by nature it is 
also interested in the prevention of delinquency, and therefore 
concerned with social conditions adversely affecting children. 

In the future, without giving any publicity to the child, we 
feel that to arouse public interest and support to our programs, 
we should keep the community informed as to the conditions 
that contribute to delinquency. 

Here, however, I feel obliged to face a peculiar problem. 

I find it impossible to explain the reluctance of the average 
person to cooperate with a Juvenile Court. I am unable to under- 
stand the mentality of mingled fear and confusion which exists 
so universally, even among some educators, with respect to co- 
operation with the courts. I have heard cases of positive refusal 
on the part of some school authorities to cooperate with the 
courts, and I frequently encounter people who tell me that they 
refuse to cooperate because they do not wish permanently to 
blackball a boy or to embarrass a girl in the years that are to 
come. I need not say that sometimes the objection is not even this 
reasonable; one encounters people, even high placed and respon- 
sible people, who obstruct the work of the courts in the case of 
juveniles on the plea, sentimental at best, pernicious at worst, 
that the courts should never enter the child’s ken. 

I repeat that I find this mentality hard to go along with. In 
the adult world there is nothing civil, so sacred as the law. We 
speak of Judges and of their solemn duty, of the sanctity of their 
oath, and of the awe that surrounds them in the exercise of their 
duty and the fulfillment of their oath. Like doctors in their 
quasi-sacred care for the physical body when it is sick, so judges 
are as important in their no less sacred care of the body politic 
when it is diseased or attacked. And yet when it comes to a 
question of giving the Juvenile Court a place in the healing of 
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juvenile society, in the directing of youth who have proven by 
sad experience to need direction and to need the sanctions and 
restraint at the disposition of the Law, the judges suddenly be- 
come boogey-men, and nightmare characters. 

I submit to you that there is a serious distortion at work in 
the thought pattern of our people on the courts. And that dis- 
tortion is particularly unjust and particularly false here in this 
region where we have a specially developed and dominantly 
educative juvenile court system. We must educate people in our 
community to the fact that our courts function within a law 
which is entitled “the care and protection of children.” That this 
statute provides: (1) That the proceedings are not criminal. (2) 
That the record cannot be used against the child. (3) That the 
record is not available to anyone but the child, parent or attorney, 
or the courts in a subsequent criminal proceeding. This statute 
definitely prevents the use of a record that in any way could 
react against the child and his future. 

It may be that this is the first time that the community will 
have had occasion to think out the fact that temporary embar- 
rassment while working with a sympathetic juvenile court is 
better for a boy than a later, and inevitable crash with an un- 
sympathetic, because antagonized, criminal court. An adolescent 
experience, cooperatively handled by court, by school, and by 
family, may give a young girl a sad few days. They will be well 
worth it if the young girl gains self-knowledge out of the ex- 
perience — and the community gains a citizen with an awakened 
sense of responsibility. 





Lawlessness is growing all around us. With the moral, eco- 
nomic, and social upheavals following the war, it will grow even 
more. There is one basic, universal element in the problem that 
u108t of the explanations disregard — and the presence of that 
element throws the problem of lawlessness directly into our laps. 
Wherever the law has been broken, whether in the field of in- 
ternational relations as between nations, or in the field of per- 
sonal conduct, it is because someone has come to disregard, to 
despise moral and legal sanctions on his conduct. The law de- 
pends for its observance on sanctions. Where there are no sanc- 
tions there is no law. There is chaos; war, in the international 
order; confusion in the national order; crime, in personal lives. 
I make it as my final point here this afternoon that we cannot 
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make law abiding citizens and, out of them a decent community 
unless we restore the general respect for sanctions, the whole- 
some fear of sanctions, which alone gives the law teeth and makes 
it cogent in the case of those rash individuals who are tempted 
to break it. 


The place to begin the respect for sanctions is in the home and 
schools. Therefore, we must help restore respect for the authority 
of parents and teachers; to collaborate with those parents and 
school authorities who show an intelligent understanding of their 


own dignity. 


Help them keep that share in divine authority which is truly 
theirs from being despised — either by inferiors or superiors. 
Make every child see in them the visible, functioning authority of 
the community for the time that he is in their care. Let him see 
in his teachers something of the gentleness of the parent for 
whom they are the delegates, something of the understanding of 
the ages for which they are the interpreter in their work of 
teaching. But also let him see in both the unbending dignity of 
authority, prompt and just in its execution of sanctions or penal- 
ties for irregular conduct, as it is prompt and glad to execute 
sanctions of praise on exemplary conduct. 


That, after all, is our vocation. In the exercise of it we can 
build a better community. Our traditions of liberty and of learn- 
ing place everything at our disposition for that work. And our 
families, our churches, our schools, and our agencies stand ready 
to render competent and complete assistance. 


The job of our young people is to build a decent future. Our 
job is to build decent young people. The material out of which we 
build citizens is not always the most promising. But that fact in- 


creases our responsibilities and challenges our best efforts. 


The future of our nation, perhaps of the world, depends on 
how well we who are working with children do our job, as 
character builders for our community. 
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THE DEVELOPMENT OF THE DOCTRINE OF STARE 
DECISIS AND THE 
EXTENT TO WHICH IT SHOULD BE APPLIED 

This was the subject of the Ross Essay contest of the Ameri- 
can Bar Association in 1945. The justly successful essay by 
Robert A. Sprecher of the Chicago Bar, was published in 31 
American Bar Association Journal 501. Since then two other 
essays on the subject have appeared, one by Prof. Leon Green in 
the Illinois Law Review for January-February 1946, and the 
other by George T. Evans in “Dicta” for February (published by 
the Denver and Colorado Bar Associations). See also Covington 
in Texas Law Rev., February 1946. 

The following essay, which was submitted in the contest, 
differs somewhat in its approach from the others referred to. It 
may, perhaps, resemble the egg which the polite curate, in answer 
to an inquiry from his hostess, described by the remark that 
“parts of it are good.” As such parts, particularly those quoted 
from others, may interest our readers it seems better to publish it, 
for what it is worth, with the permission of the American Bar 
Association, than to consign it to the waste basket. 

In his impressions of the Cincinnati “Conference’”’ on stare 
decisis in 1940 Prof. Llewellyn said: 

“Two things stand out like radio towers: 

“First, lawyers and judges and professors all agreed 
that we have a system of precedent, and that under it we 
have very considerable guidance. But above all, it was clear 
that the speakers, each and all, felt an overpowering need 
for guidance-from-the-law; and it was clear that, each and 
all, they felt our system of judicial precedent to give them 
almost enough guidance; they knew how to find their way 
about with it pretty well. But they were still hungry for 
more and better guidance.” 

Writing in his thirties, as an editor of the American Law 
Review, in commenting on a publication designed to “promote — 
the emancipation of our courts from their present undue ad- 
herence to precedent” Mr. Justice Holmes (the “completely 
adult jurist” in the opinion of Judge Frank, an articulate critic 
of the doctrine of precedent)? wrote: 


114 Cincinnati Law Rev. Rev. No. 2. 
2 Frank “Law and the Modern Mind” 253, 148-159, 258-260, 264-284, 281-301. 
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“We hope that the editors will fail in their expressed 
desire to diminish the weight of precedents with our courts, 
we believe the weight attached to them is about the best 
thing in our whole system of law.’ 

His meaning appeared, I think, in his address on “The Path 
of the Law” :* 

“IT trust that no one will understand me to be speaking 
with disrespect of the law, because I criticise it so freely. 
I venerate the law, and especially our system of law, as one 
of the vastest products of the human mind. No one knows 
better than I do the countless number of great intellects 
that have spent themselves in making some addition or im- 
provement, the greatest of which is trifling when compared 
with the mighty whole. It has the final title to respect that 
it exists, that it is not a Hegelian dream, but a part of the 
lives of men. But one may criticise even what one reveres.” 

DEVELOPMENT OF THE DOCTRINE 


The doctrine of stare decisis, strict in England, and less strict 
in America, was, in its growth, an integral part of the historic 
struggle for modern “democracy” as understood by English 
speaking people — in other words — ordered liberty under law. 
To understand this, we must try to understand the practical 
theory of “the divine right of kings” and its place in the political 
history which developed the common law as a substitute and 
successor. To most of us, the doctrine of the divine right of kings, 
like the later doctrine of a “social compact,” are thought about, 
if they are thought about at all, as absurd relics of the past, 
without realization of their place in earlier thinking, but they 
were governing ideas in their day, and some of their incidents 
still survive in our modern democracies without our knowing it. 

In a book under the title of “The Theory of the Divine Right 
of Kings,” Father Figgis says: 

“The medieval notion of an ideal state is embodied in 
the theory of the holy Roman empire. ... The dream was 
a noble one, of a perfect state, with two elected heads, one 
temporal and one spiritual, working in harmony for the 
maintenance of peace and for the ordered conduct of life 


3 Shriver “Holmes, Book Reviews,” etc. 
4 Holmes “Collected Legal Papers” 194. 
5 Published by the Cambridge University Press (1896) 38, 175-6, 255. 
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among Christians, in a policy that should combine all that 

was of lasting value in the system of the Roman empire 

with all that was essential to the realization of the city of 

God. But for the most part it remained but a dream... . The 

controversies of the seventeenth century took the shape they 

did, owing to the earlier struggles between Popes and Em- 

perors. If there had been no holy Roman empire, or if there 

had been no failure to realize the ideal embodied in it, there 

would have been no theory of the divine right of kings.” 

He also points out that the theory was “mainly negative” — 
a negation of “other authorities to supremacy by God’s especial 
grant” — and “all the theories alike are at variance with modern 
political philosophy for they all assert, or imply, a claim to di- 
vine right.” The theory about kings “arose out of the reaction 
against the papal pretentions. It was the need of a controversial 
method to meet the claims of the spiritual power which produced 
the doctrine of the divine right of kings.” This “divine” sanction 
reached its most concrete expression in James I whose auto- 
cratic behavior, followed by that of his son, Charles I, stirred 
the same sentiments among the English people which had stirred 
the barons when they forced Magna Carta from King John at 
Runnymeade in 1215. This time, however, the challenge to the 
arbitrary character of the crown in the interest of English liber- 
ties was an intellectual challenge in the name of the common 
law conceived as a governing force with a sanction as impersonal 
as the theory of divine right and, in some respects, of equally 
“divine” origin.* How did this come about? 

Early English law developed through, or around, procedure. 
In other words, substantive law was relatively limited by the 
recognized scope of one or another of the old writs and pro- 
cedures. As Prof. Winfield says, we are apt to forget “that 
formalism in procedure is not a disease of early law but it is the 
life blood of it,’ and Holmes reminds us in his “Common Law” 
that “whenever we trace a leading doctrine of substantive law 
far enough back, we are very likely to find some forgotten cir- 
cumstance of procedure at its source.” 

Commenting on the yearbooks, Prof. Winfield considers that 
“the principle of judicial consistency is beginning to trickle into 
aa. 226-228 and Dickinson “Administrative Justice and the Supremacy of Law” 


84-88 
7 Winfield “Chief Sources of English Legal History” Chap. VII. 
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our law in the reign of Edward I and to permeate it by the time 
of Henry VI. The principle that counsel may and must cite pre- 
vious cases to the judges who must adopt them as the bases of 
their judgments is practically nonexistent in the year books.” 

The reporting of cases in a modern sense, after the reports 
of Edmund Plowden and of Sir James Dyer in the latter part of 
the sixteenth century really began with Lord Coke about 1600. 
Even his antagonist, Lord Bacon, said: 

“Had it not been for Sir Edward Coke’s reports . . . the 
law by this time had been almost like a ship without ballast 
for that the cases of modern experience are fled from those 
that are adjudged and ruled in former time.” 

What had all these reports to do with the growth of our 
democratic liberties? When James I considered that he was 
divinely authorized to do as he pleased with the government of 
England, there was nothing to control him but the law, the 
supremacy of which he challenged. But where was the law? 
There could be no body of the common law of England if these 
precedents existed mainly in the memory of judges and the 
judges did not, or, if obsequious, did not wish to, remember. 
Coke made available in print the scattered sources of the com- 
mon law, challenged James in an intellectual war and began the 
movement by which the English people, gradually, again wrested 
their government from arbitrary control. Coke was dismissed 
from office, but continued in action and, with his background 
of reports and other writings, “turned the minds of the young 
gentlemen at the Inns of Court ... to contemplate a new idea 
of the constitutional function and of the political affinities of 
their profession, which they were destined in their generation to 
develop in a hundred ways as counsel for England gone to law 
with her King.’* 

While the English crown was thus gradually curbed by 
popular support of the common law as interpretated by Coke, 
the common law itself, as thus interpreted, needed curbing, or 
correction, because of harsh results from strict law which had 
no outlet except through the old forms of procedure. This gave 
rise to the parallel stream of law known as “equity” through .- 
the medium of the Chancellor and free from the technical re- 
strictions of common law procedure — thus controlling harsh 
results by the process of injunction. The growth of the chancery 





8Trevelyan “England Under the Stuarts.” 
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jurisdiction was also fought by Coke, but here he failed because 
it reflected growing conceptions of justice. These conceptions 
gradually permeated and modified the common law doctrines, 
resulting in new remedies in the guise of old forms as illustrated 
in the 18th century by the extended use of the action of “as- 
sumpsit,” or by the beneficial legal fictions invented by lawyers 
and used by the courts to mould just practice as Lord Mansfield 
and others moulded the action of ejectment. 


The rise of the body of law in the 17th century which resisted 
the revival of arbitrary government under the later Stuarts, 
finally led to the act of settlement of 1701, one of the most signifi- 
cant statutes in English history.® This established, among other 
things, the independence of the English judiciary and furnished 
the great precedent and principle of judicial independence as a 
background for the later development of American courts, as well 
as safeguarding the continuity of reasonable development of 
common law precedents. 


In the 18th century while the binding force of cases became 
more firmly established, the law was developed, beyond the 
precedents, by great judges like Holt, Hardwicke and Mansfield 
(where there was no exact decision to the contrary), and to the 
mind of Lord Mansfield, at least, the precedent was not the par- 
ticular decision on the facts but the “principle” involved. In this 
respect, however, Mansfield stood almost alone and by the 19th 
century the binding force of “case law” in the courts of appeal 
became practically absolute, unless a decision could be evaded 
by “distinguishing” it, sometimes with flimsy reasoning. This 
strictness of the English doctrine has continued in spite of some 
criticism and ridicule. Holdsworth considered that the reserva- 
tions of Lord Mansfield, and others, limiting the authority of 
decided cases to the “reason of them” still survived.*® 


Goodhart™ disagrees as to the survival of these “reservations.” 


The rigid English doctrine was not, I think, entirely the work 
of judges. Blackstone’s lectures appeared from 1765-1769 and, by 
their publication, English legal education began for the reason, 
stated by his great critics, Bentham, that he “taught juris- 
prudence to speak the language of the scholar and the gentle- 

9 Tarkow “Pol. Science Quart. Dec. 1943, 561, Holdsworth Vol. VI. 


10 Holdsworth “Case Law” 50 Law Quart. Rev. 
11 Goodhart, 15 Cornell Law Quart. 173 and 50 Law Quart. Rev. 40-65, 196-200. 
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man.” Blackstone’s influence as teacher, through his books, il- 
lustrates Dean Pound’s remark that “taught law is tough law.” 
The toughness is described by Mr. Justice (now Lord Justice) 
McKinnon: 


“Tf Blackstone used the language of the scholar and the 
gentleman, unhappily he also used that of the incurable op- 
timist. Throughout his pages the existing fabric of the law 
is belauded as the last achievement of human wisdom... . 
His book, as it deserved, became immensely popular. ... But 
Blackstone’s optimism may well have been the most potent 
cause of the total stagnation of legal reform in the second 
half of the eighteenth century, and of the continuance into 
the nineteenth of many absurdities and abuses.’’’” 


This optimism must have had a marked influence, even if un- 
conscious, in support of the stricter doctrine of precedents 
although Blackstone himself qualifies the doctrine to some ex- 
tent. At all events, the static conservatism of the English bench 
and bar prior to the reform bill of 1832 was proverbial and bears 
out the comment of Lord Justice McKinnon. Yet, in the midst 
of this conservatism the arch conservative, Lord Eldon, was 
slowly contributing law so that Holdsworth says :* 


“Equity, when Lord Eldon retired, was no longer a sys- 
tem corrective of the common law; it could only be described 
as that part of remedial justice which is administered in 
chancery, while taken generally, its work was administrative 
and protective, in contrast with that of the common law, 
which was remedial and retributive.” 


And, at the same time, his brother, Lord Stowell, in the 
Admiralty Court, was contributing his share of law. 


The equitable ideas which entered the common law stemmed 
from that “law of nature” or “of reason” of the canon, and civil 
law, which, although ridiculed by Bentham and frequently ignored 
by English and American judges (apparently including Mr. 
Justice Holmes") nevertheless existed as a system of thinking, 
as demonstrated by Pollock in his essay on “The History of the 
Law of Nature.’ It was part of the background of Lord Mans- 

12M. Turberville’s “Johnson’s England vol. 2.” 
13 Holdsworth “Some Makers of English Law.” 


14 Holmes — Pollock Letters, vol. I 270-275. 
15 Pollock “Essays in the Law.” 














49 


field’s, and Lord Stowell’s work, and Pollock says: 

“St. German pointed out as early as the sixteenth cen- 
tury that the words ‘reason’ and ‘reasonable’ denote for the 
common lawyer the ideas which the civilian or canonist puts 
under the head of “Law of Nature.” Thus natural law may 
fairly claim, in principle though not by name, the reasonable 
man of English and American law and all his works, which 
are many.” 


THe Doctringr IN AMERICA 


Turning to America — as Charles Warren tells us in his 
“History of the American Bar,’ the seventeenth century had 
“law without lawyers” made and administered generally by edu- 
sated laymen, as lawyers were under suspicion. While more or 
less English common law was doubtless administered by the lay 
judges, so far as known and considered adapted to frontier con- 
ditions, they saw no need for trained lawyers until the eighteenth 
century when commerce expanded, English liberties were as- 
serted against the royal governors and new contingencies, unpro- 
vided for by statute or local custom, forced study of the common 
law for guidance. The precedents springing from local customs 
themselves became numerous and complicated, requiring a trained 
body of men to interpret them. This need for trained lawyers 
resulted in their appearance before the need for trained judges 
was realized, and the lawyers taught the judges. The earliest 
public recognition of the common law appears to have begun 
in Maryland and Virginia. 

By the middle of the eighteenth century there was an able 
bar in most of the colonies, and they took leading parts in the 
prerevolutionary discussions, as well as in the formation of the 
new governments. Historically, the constitutional theory, regard- 
less of what many modern lawyers and judges seem to think and 
write, was a theory of “fundamental” law as distinguished from 
“counsels” of perfection. Even Thomas Paine, in 1776, in his 
pamphlet, “Common Sense,”’® of which thousands of copies were 
distributed, after urging a conference of representatives to frame 
a continental charter like Magna Carta, said: 

“That we may not appear to be defective even in earthly 
honors, let a day be solemnly set apart for proclaiming the 


16 Edition, February 1776, 47-8, A. B. A. Journal, March 1936, 169. 














charter; let it be brought forth, placed on the divine law, 
the word of God; let a crown be placed thereon, by which 
the world may know, that so far as we approve of monarchy, 
that in America, THE LAW IS KING.” 

Furthermore, particularly in New England, but also else- 
where, the conception of government as based on social “com- 
pact” represented a story of thinking, dating back to the May- 
flower compact and the early charters.’ Thus, traditional and 
constitutional ideas accustomed the American people to the idea 
of an impersonal body of law entitled to respect and obedience 
because produced by their own institutions. To what extent the 
American people still retain the spirit of “moderation” or col- 
lective self-restraint contemplated historically, as the necessary 
basis of constitutional government remains to be seen. 

yoodhart mentions some practical reasons for the difference 
between the English and American doctrine, but without trac- 
ing the story in detail, Judge Hutcheson, at the Cincinnati con- 
ference,’* described the American view that: 

“Law should be reasonable consistent and coherent and 
have as one of its prime characteristics a reasonable pre- 
dictability. But this coherence and certainty, this capacity 
for predictability is reasonable, logical, and sound only in 
respect to broadest principles.” 

While as Holmes said, “the common law is not a brooding 
omnipresence in the sky,’ Chief Justice Stone suggests’® that 
“this conception” of “something apart from the expression of it 
found in judicial decisions, may serve as well as another to ad- 
vance the idea that the law itself is something better than its 
bad precedents,” or, as Lord Bowen put it, “a reservoir of sound 
principles.” 

The fundamental need of “reasonable predictability” is the 
unexpressed expectation of the inarticulate majority, described 
by William G. Sumner’? as follows: 

“In a century and a half or two centuries there has 
grown up here all this vast and complicated industrial or- 
ganization which we now see with its hundreds of occupa- 
tions, its enormous plant and apparatus of all kinds, con- 


17 McLaughlin. “Foundations of American Constitutionalism” and Baldwin “New Eng- 
gland Clergy and the American Revolution.” 
18 Cincinnati Conference 259-276. 
19 Harvard Conference on “The Future of the Common Law.” 
20 William G. Sumner “Challenge of Facts.” 
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nected throughout by mutual relations of dependence, kept 
in order by punctuality and trustworthiness in the fulfill- 
ment of engagements, dependent upon assumptions that men 
will act in a certain way and want certain things, and in 
spite of its intricacy and complication, working to supply 
our wants with such smoothness and harmony that most 
people are unaware of its existence. They live in it as they 
do in the atmosphere.” 


To protect all this, as Pound said at the Cincinnati 
Conference, “the doctrine of stare decisis is a part of the 
technique . . . developed in the courts of the English speak- 
ing world. It represents experience developed by reason and 
reason tried and tested by experience.” 


Tue Extent To Wuicu Tue Doctrine SHOULD Be ApPLigp 


In “The Path of the Law” Judge Holmes said “the law can 
ask no better justification than the deepest instincts of man.” 
One of “the deepest instincts” of a wise lawyer, on, or off, the 
bench, is the instinctive need of help from other minds, young 
or old, and he knows that suggestive and balanced minds func- 
tioned before the twentieth century. What Prof. Llewellyn de- 
scribed as “overpowering need for guidance-from-the-law” is 
the real basis for a reasonable amount of the doctrine of judicial 
precedent. While the law has become more liquid in this country, 
it is not a mere “wilderness of single instances” as Tennyson 
suggested,”* although, in some directions, it is baffling. What can 
be done about it? 


1. Maintain educational standards which enable lawyers to 
develop the “habits of generalization.” As Judge Story 


21 “Aylmer’s Field.” About thirty years earlier Tennyson, expressed more respect for 
“precedent” when, as a young man, he wrote 
“You ask me, why, tho’ ill at ease, 
Within this region I subsist, 
Whose spirits falter in the mist; 
And languish for the purple seas. 


“It is the land that freemen till, 

That sober-suited Freedom chose, 

The land, where girt with friends or foes 
A man may speak the thing he will; 


“A land of settled government, 
A land of just and old renown, 


Where Freedom broadens slowly down 
di. 


dont’? 


From pr t to pr 











predicted more than a century ago,*’ these habits, re- 
sulting from education, are the only safeguards of the 
law in the midst of accumulating legal literature. Time 
has justified the prediction. A democracy under law needs 
a bar which does not whine about work and the require- 
ment of work needed for education, and can produce and 
help judges capable of understanding and applying broad 
balanced principles of justice in a changing world. I am 
aware that some iconoclasts scoff at the word “principles” 
as applied to law, but what other word would describe 
the law of “unjust enrichment” I do not know, unless it 


be the word “doctrine” or Judge Hutcheson’s informed 
“hunch.” The uninformed “hunch” of most men would not 


do. 


2. Partial codification of some parts of the law — like the 


mercantile parts, in some of the uniform acts. Any codifi- 
cation is, of course, only another starting point for rea- 
soning in future judicial interpretations and applica- 
tions. Codification by legislation seems undesirable, even 
if possible, in all branches of law, as it would tend to 
stagnation rather than progress. A democracy needs 
lawyers who can understand something besides a statute. 


3. The Restatements of various other branches of the law by 


the American Law Institute, in spite of critics, are 
gradually helping the bench and bar more and more. 
They also provide new starting points for reasoning and 
temporarily undermine stare decisis.* 


4. Judicial self-restraint is imperatively needed in several 


directions. 

First: In verbosity — as Mr. Beardesley suggested,** 
every opinion is a “collect telegram to the bar” which has 
to buy and read, the reports, and judges should refrain 
from repeating what was sufficiently stated in a previous 
“telegram.” 

Second: In the utterance of ill considered dicta or dis- 
tinctions which obscure rather than clarify and, therefore, 
become breeders of unnecessary litigation. 


2] American Jurist No. 1 (1829) quoted 25 Am. Jud. Soc. Journal 12. 


April, 1946, 188. 





B. A. Journal, January 1940, 40. 
Judge Ransom’s article “What and Where is the Law,” A. B. A. Journal 
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Third: In overruling established precedents which have 
been long relied on. The need of judicial self-restraint 
was one of the battle-crys of the critics of “the old court” ; 
but the paths for self-restraint are not “one-way” streets, 
and self-restraint is not an outstanding characteristic of 
“the new court.” 

5. Extended application of the “principle of reliance” when 
precedents are overruled. The need for this is emphasized 
in a recent article on “The New Guesspotism’** but there 
is nothing new about it. Llewellyn in his summary of the 
Cincinnati Conference said: 

“The emergence into judicial respectability was noted 
of the procedure of safeguarding those who had relied on 
prior clear rules, even while the court made clear a new rule 
for the future a procedure which has been under discus- 
sion for twenty years, whose constitutionality was the sub- 
ject of one of Justice Cardozo’s finest opinions, and which 
had been advocated by him while he was still holding office 
in New York.” 





The opinion of Justice Cardozo was in Great Northern Ry. v. 
Simburst Oil Co.,° and Mr. Justice Jackson while still Attorney 
General said in his book “The Struggle for Judicial Supremacy” 
(p. 308) : 

“As Solicitor General, I urged ‘this court has and should 
have, as an incident of its power to overrule prior decisions, 
the power in particular cases to prevent an overruling de- 
cision from being an instrument of injustice and hardship.’ 
But there must be definite limitations ... and the particular 
case was not appropriate for its application.” 

He did not specify the “definite limitations.” Prof. Spruill 
has said:** “This new equity, if we may call it such, is still in 
its infancy. ... It is to be hoped that our judges will continue 
to prick out a broader and more just rule as case after case 
comes before them.” Two articles in the Journal of the American 
Judicature Society* conclude: 

“The doctrine of stare decisis is a judicial creation as 
much within judicial control as any of the historic fictions, 
procedural in its nature, and capable of modification to meet 





24 A. B. A. Journal, September 1944, reprinted in Nebraska Law Review. 
25287 U. S. 358. 

26 North Carolina Law Rev. April 1940. 

27 Am. Judicature Society Journal February, 1941 and April, 1944. 
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the needs of justice by a declaratory method in the com- 
monlaw tradition.” 


To what branches of law is this more flexible doctrine justly 
adaptable? 

First, in the matter of international law — if we continue to 
have a world court, it would seem to be essential as it seems 
obvious that the post-war developments must, as a matter of 
human nature, be gradual in the face of the possibilities of error 
and the practice of advisory opinions after argument, already 
established in the earlier and provided for in the new court, seems 
suited to the development of international law.** Mr. George W. 
Pepper doubts this (“Philadelphia Lawyer” 175), but textwriters 
have had more to do with making law than most judges have, 
and yet, as Gray said: “If the common law has been wise, 
in attaching great weight to precedents, it certainly has not held 
out sufficient welcome . . . to possible jurists.” There seems to be 
no reason why an authorized court may not develop law through 
an advisory opinion just as well as Blackstone, Bentham, Kent, 
Story, Pound, Williston, Wigmore or the American Law Institute. 
The Massachusetts Constitution has provided for it since 1780 and 
it has worked. 

Second, in domestic law, the field of contract, or situations 
of a contractual nature, naturally suggests itself as a field for 
the “principle of reliance,” as it suggested itself with controlling 
force in Gelpke v. Dubuque.*® 

Third, in the field of torts, ordinary tort cases probably will 
not present questions of “reliance.” In some torts, however, 
“reliance” might be important. 

Fourth, in the field of criminal law — aside constitutional 
problems, such opinions as that of the Supreme Court of the 
United States in the insurance case applying an eax post facto 
interpretation of the criminal provisions of a statute, the view 
of the minority — majority has not impressed the profession 
generally as just, after seventy-five years of general “reliance” 
on a contrary view. There seems no reason why the people of the 
United States acting through the Congress and the courts should 
not be held, sometimes at least, to the standard of a reasonably 
just man as individuals are. 





8 Hudson “Permanent Court of International Justice” sections 475-481. 
91 Wallace 175. 
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Fifth in admiralty — what have been called “landlubber” 
opinions overruling the practice of seafaring men might, perhaps, 
reasonably and justly be applied only to the future. 

Sixth, In the field of adjective law, like evidence, almost 
wholly judge made, there is an opportunity for wise law-making. 
“We in this day,” said Judge Crane, “must concede that the 
courts should, as far as possible, discard those decisions which 
are no longer of any use and not leave the matter to the un- 
certainties of the law makers, especially in matters of procedure 
and rules of evidence.*° 

In this connection, especially, is the suggestion pertinent of 
“a monument to litigants whose pockets have been searched for 
the privilege of securing the definition of our law.”* 

It seems a weak spot in judicial history that the old rule 
of evidence — called by Lord Bowen “a terrible absurdity” which 
kept Mr. Pickwick off the witness stand, should have been al- 
lowed to continue both in England and America until changed 
by legislation late in the nineteenth century. This rule curiously 
considered as “established on full consideration by the wisdom 
of former ages” but, as Lord Dennam said, “in truth .. . the 
neglected growth of time and accident” purely procedural, 
purely judicial in origin and, therefore, clearly subject to judicial 
control must have caused untold and unnecessary injustice while 
it lasted. The Funk case is a good precedent.” 

Seventh, In the field of constitutional law — Gelpke v. 
Dubuque points the way. There never has been any absolute doc- 
trine of stare decisis in this field. Mr. Justice Jackson (when 
Attorney General) in the preface to his book, already referred to, 
said: 

“No doubt another day will find one of its tasks to be 
correction of mistakes that time will reveal in this struc- 
ture in which we now take pride. Our innovations will then 
become the established order, and only fanatics underesti- 
mate the power of an established order. As one who knows 
well the workmen and the work of this generation, I bespeak 
the right of the future to undo our work when it no longer 
serves acceptably. The precedents of this period should receive 

80 Harvard Conference of “The Future of the Common Law.” 


81 Mullins “In Quest of Justice” cited in Am. Judic. Soc. Journal. 
32 290 U. S. 371, 
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only the respect due to the deeds of men who with earnest 
heart and troubled mind have sought gropingly but honestly 
for what was best for their day.” 

I think a good many thoughtful lawyers and judges would 
probably agree that the law about interstate commerce would 
make more sense for the future if some of the recent extensions 
of the conception of interstate commerce to matters which seem 
clearly local as a matter of common sense, were reversed, and 
the sooner the better. As Gray has reminded us, “if hard cases 
make bad law, bad law makes hard cases.” 

Without attempting to discuss other fields of law, the judicial 
development of a reasonably stable doctrine of stare decisis, 
mixed with enough elasticity for judicial progress and with the 
principle of reliance constantly in view, is one of the tasks for 
what is called the “conscious” development of law. 

Gray also pointed out that with the increase of legal literature, 
“the jurist is likely to rise in importance during the coming 
years.” This prediction has proved accurate since he wrote it in 
1908. In this connection, as early as 1914, Wigmore pointed out, 
in his book on evidence, the apparent neglect, by the American 
bench and bar, of the work of scholars appearing in legal 
periodicals.** It is suggested in an article in the American Judi- 
‘ature Society Journal®* that this neglect is encouraged by the 
judicial tradition against citing periodical literature in opinions, 
and that the bench, the bar and the law would be improved by 
a reasonable abandonment of this tradition. The suggestion seems 
worth thinking about. 

88 Mr. Robert A. Spreacher in his winning essay on “Stare Decisis’’ published in the 
American Bar Association Journal for October 1945 (pp. 501-9) said: 

“Probably the oldest device for distilling legal principles out of the mass of decided 
cases and for selecting the proper principle out of irreconcilable decisions has been the 
treatise and the text book. ‘We know how much can be done by one man, acting and 
speaking only for himself, to build up a common law. Kent and Story did it in their 
day. Williston and Wigmore are doing it in ours. One dare not estimate the number 
of sane and sound judgments, useful members of society, that would have been brought 
into the world defective and deformed without the guidance of these masters.’ (Cardozo 


“The Growth of the Law” 10-11). 


“A second device has been the university law reviews, which, before impaired by 
wartime disabilities, were performing an increasingly effective service for lawyers and 
judges in finding and selecting proper rules and principles.”” Cf. Judge Ransom’s article 
“What and Where is the Law,” A. B. A. Journal April 1946, 188. 

84 Am. Judic. Soc. Journal June, 1941, 10, and other articles therein cited. 
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Calvin Coolidge said once :*° 
“Expect to be called a stand-patter, but don’t be a stand- 

patter. Expect to be called a demagogue, but don’t be a 

demagogue. Don’t hesitate to be as revolutionary as science. 

Don’t hesitate to be as reactionary as the multiplication 

table.” 

Courts, as well as legislators, should bear this in mind, 
qualified by the remark of Chief Justice Stone that “Judge made 
law — at its best must normally lag somewhat behind experi- 
ence.” In general, perhaps, the best guide is Lord Bacon’s Essay 
“Of Innovations” : 





“Time is the greatest innovator and if time alter 
things to the worse, and wisdom and counsel shall not alter 
them to the better, what shall be the end?... It were good 
... that men in their innovations would follow the example 
of time... which ... innovateth greatly but quietly and 
by degrees.” 

FrRaANK W. GRINNELL 


Our LEGISLATIVE DRAFTSMEN 


The following passage is reprinted from the “Quarterly” for 
October and December, 1937. 

“Whatever faults there may be, legislation, on the whole, 
is more carefully considered and prepared in Massachusetts 
than it probably is in most jurisdictions and more carefully 
than it used to be even in Massachusetts as a general rule. 
The reason for this is that the positions of Counsel to the 
Senate and Counsel to the House were developed so that 
their relations to all legislation at every stage of its pro- 
cedure were established on a broader basis. Most important 
of all, the two men originally appointed to those positions 
were selected to set a high standard of service which we 
hope will remain as one of the traditions of these positions 
in the future. Also it should be remembered as one of the 
many valuable public services of Hon. B. Loring Young, 
while Speaker of the House, that he established the practice 


85 Calvin Coolidge ‘““Have Faith in Massachusetts.” 

Other references: Allen “Law in the Making,” Wambaugh, “The Study of cases,” 
Chamberlain, “‘Stare Decisis’’ (1885), and articles by Von Moschzisker, Shartel, Kocovrek, 
with quantities of citations, referred to in Am. Jud. Soc. Journal August, 1940, Feb- 
ruary and June, 1941, April, May and June, 1944; 287 U. S. 358 and note to p. 365; 
Boudin, N. Y. Univer. Law Quart., June, 1931. 
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under which these same men have fitted new statutes into 
the “General Laws” in their proper places as passed. 

“The constant and devoted, but unadvertised, service 
of William E. Dorman and Henry D. Wiggin deserves em- 
phasis in connection with Massachusetts law-making. While 
they have had no powers, except the power to work and, by 
tactful, skilled and disinterested advice and suggestion, to 
supervise the form, phraseology and consequent meaning 
and constitutional validity of bills in regard to a great variety 
of subjects for all committees of the legislature, often under 
time-pressure, they and their assistants have contributed 
much to the law-making of the commonwealth. From long 
experience with them, we are glad to take this opportunity to 
express our appreciation of their genuinely enthusiastic pro- 
fessional spirit and service. We are glad to know that the 
character of their work has attracted attention outside of 
Massachusetts. 

“When Dorman died in 1936 the Commonwealth lost one 
of its best public servants.” 

While the passage quoted is a tribute to the two men who, for 
almost twenty years, set standards of service for the common- 
wealth (one of whom -— Mr. Wiggin — is still carrying on) the 
appreciative thanks of the profession are also due to Mr. Louis 
McNally, the Assistant Counsel to the House, Mr. Fernald 
Hutchins, who succeeded Dorman as Counsel to the Senate, and 
Mr. Thomas R. Bateman, Assistant Counsel to the Senate. Few 
members of the bench and bar realize how much difficulty and 
uncertainty in studying, advising and litigating about the mean- 
ing of statutes they have been spared because of the work of all 
these men. 

F. W. G. 


REPORT OF THE COMMITTEE OF THE MIDDLESEX 
BAR ASSOCIATION ON PUBLIC RELATIONS 


The undersigned have managed the advertising campaign of the 
Middlesex Bar Association and beg to report as follows :— 

The generous amount of $902.00 was subscribed by members 
of the Association and we have spent this sum as far as possible 
in the communities from which the money came. We have used 
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the local newspapers as we find they have a large circulation and 
believe they are read more thoroughly than the big Boston dailies, 
and there are many indications that the campaign has been suc- 
cessful. A by-product, at least as valuable as the direct advertising 
has been the free publication as news of articles favorable to the 
profession which the newspapers graciously receive if not 
overdone. 

In doing this we are following the recent advice of the Amer- 
ican Bar Association Committee on Unauthorized Practice as 
follows :— 

“Lawyers of the country should therefore take whatever steps 
are necessary to acquaint the public with the importance of con- 
sulting a lawyer on every legal problem. This can be done by 
radio publicity, bar association announcements, offers of public 
service in certain situations or by a slogan as used by the Pres- 
ident of the Milwaukee Bar Association, ‘Promote the thought: 
See a lawyer on every legal matter.’ ” 

As all our members are reaping the benefits of this advertising 
we believe that all should share equally in its expense and there- 
fore recommend increasing the dues of the Association to five 
dollars to provide a permanent fund for a more continuous 
campaign. 

ArTHUR W. BLAKEMORE 
Paut M. Foss 


THE PLACE OF THE BIBLE IN THE HISTORY 
OF AMERICAN GOVERNMENT 


Introductory Note 


In the November number we reprinted a short paper about 
Jedediah Foster thinking that it might interest, particularly, 
lawyers from Worcester County as Foster came from Brookfield. 
The paper attracted most unexpected interest outside of Wor- 
cester County, presumably because in these days of transition 
when people are trying to overhaul much of our constitutional 
law without very noticeable understanding of its history, brief 
accounts of that history are found interesting. For this reason 
we reprint the following striking and distinguished paragraphs 
about the background of American institutions, American law, 
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and what used to be known, at least in New England, as “Yankee 
horse sense”, some of which, unless we are mistaken, appears to 
be in abeyance at times. 

F. W. G. 


Extracts from “The Bible and the Common Reader” by Mary 
Ellen Chase, Macmillan, 1944. 


“To. all English-speaking peoples the Bible is a national as 
well as a noble monument, for much of their history is securely 
rooted and anchored within it. In 17th century England it nur- 
tured the Puritan revolt and paved the way for the Bill of Rights. 
In 17th and 18th century America it supplied not only the names 
of our ancestors but the stout precepts by which they lived. They 
walked by its guidance; their rough places were made plain by 
their trust in its compassionate promises. It was a lamp to their 
feet and a light to their path, a pillar of cloud by day and of fire 
by night. It was the source of the convictions that shaped the 
building of this country, of the faith that endured the first New 
England winters and later opened up the Great West. It laid the 
foundations of our educational system, built our earliest colleges, 
and dictated the training within our homes. In the words alike of 
Jefferson and Patrick Henry, John Quincy Adams and Franklin, 
it made better and more useful citizens to their country by 
reminding a man of his individual responsibility, his own dignity, 
and his equality with his fellow-man. The Bible is, indeed, so 
imbedded in our American heritage that not to recognize its 
place there becomes a kind of national apostasy, and not to know 
and understand it, in these days when. we give all for its prin- 
ciples of human worth and human freedom, an act unworthy of 
us as a people. 

“The language of the Bible, now simple and direct in its 
homely vigour, now sonorous and stately in its richness, has 
placed its indelible stamp upon our best writers from Bacon to 
Lincoln and even to the present day. Without it there would be 
no Paradise Lost, no Samson Agonistes, no Pilgrim’s Progress; 
no William Blake, nor Whittier, or T. S. Eliot as we know them; 
no Emerson or Thoreau, no negro Spirituals, no Address at 
Gettysburg. Without it the words of Burke and Washington, 
Patrick Henry and Winston Churchill would miss alike their 
eloquence and their meaning. Without a knowledge of it the best 
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of our literature remains obscure, and many of the characteristic 
features and qualities of our spoken language are threatened with 
extinction.” 


BOOK NOTICES. 
“The Anatomy of Peace” by Amory Reves. 


This book (recommended on the jacket by a group headed by 
former Justice Roberts) has become a best seller and was recom- 
mended on the air to the American people by Walter Winchell. 
It was also discussed by Hon. William L. Ransom in the A. B. A. 
Journal for January and for March. In his article on “Hope or 
Despair as to the UNO” in the February number of the American 
Bar Association Journal Mr. Reginald Heber Smith says of the 
book: 

“In broad and sweeping strokes the book purports to 
paint the story of the historical evolution of the American 
form of government; the conditions of the economic develop- 
ment of mankind; the rise of higher and higher sovereign- 
ties from the family, the clan, the city, the feudal barony, to 
the present nation-state; the emergence of the concept of the 
Supreme Law of the Land. It and the authors of the open 
letter rely largely on an historical analogy to early American 
experience. The book is masterly writing and thrilling to read. 

“T for one studied it, with mounting interest and excite- 
ment as I turned the pages, until I came to the very end — 
the bitter end. I read those biting final pages with a feeling 
of grief not unmixed with horror. I felt as though a most 
skilled navigator had successfully piloted me around the 
world in record-breaking time, following an original route 
charted by himself, and then, just as we were about to level 
off for a safe landing, had thrown the wrong switch and 
turned the plane into a nose dive heading straight down- 
wards to destruction and death. Under such circumstances 
even an amateur would do his best to correct the error and 
right the ship.” 

Mr. Smith then undertakes to answer the challenge of Mr. 
Reves in the light of American history. We recommend both the 
book and Mr. Smith’s answer to it and Judge Ransom’s articles.* 


*See also A. B. A. Journal for Aprii, 1946, pp. 213 and 227. 
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“The Growth of Constitutional Power in the United States” 
by Carl Brent Swisher. 


This little book, just published by the University of Chicago 
Press, is an exceptionally vivid and readable story of our con- 
stitutional history and of “what the people think it is.” It de- 
serves to be read by everyone, lawyer or laymen, who is interested 
in his government. We shall have more to say about it in a later 
issue. 

“International Tribunals in the Light of the History of Law.” 

This article by Roland Gray, Esquire, of the Boston bar, was 
published in the Harvard Law Review for May, 1919 and re- 
printed in Massachusetts Law Quarterly for May 1919. It is as 
pertinent to current affairs as it was then. The last paragraph 
reads as follows: 

“The world is now, in international matters, in a state 
of barbarism. Any international organization that is set up 
will necessarily be imperfect, and will fail, to some extent, in 
putting an end to the reign of violence. It can hardly be more 
imperfect, however, than were the beginnings of national 
organization from which have developed the civilized state. 
It has been a characteristic of all vigorous races in their 
early days, and in modern times especially of the English- 
speaking peoples, to go ahead with ill-constructed political 
machinery, without taking much heed of its defects, and 
improve it piecemeal as they went along. In this course they 
have been surprisingly successful. Will they be the leaders 
now in a world-wide experiment?” 


F. W. G. 


STATE STATUTE OF LIMITATIONS GOVERNS 
EQUITY SUIT IN FEDERAL COURT 


This decision in Guaranty Trust Company v. York 65 Sup. 
Court 1464 (1945), and its relation to Erie R. R. v. Tompkins, is 
discussed in an article in 31 Virginia Law Review 948, September 
1945 (abstracted in Volume XII, No. 2 of “Current Legal 
Thought” for December 1945). 
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THE “UNGRACIOUS BUSINESS” OF CLEANSING “THE 
LAWGEAN STABLES” IN ENGLAND IN THE 19th CENTURY 


Those of us who were brought up on stories from Greek myth- 
ology will remember that the fifth labor of Hercules was to clean 
the Augean stables (the stables of King Augeaus). 

Mr. Claud Mullins in his book, “In Quest of Justice” refers 
to some critic who wrote to Lord Chancellor Westbury in the 
middle of the 19th century about the “Lawgean Stables”, and 
quotes Sir William Harcourt as saying in 1871: 

“No man should address himself to the task of the reformation 
of abuses in any profession, and least of all in his own, without 
remembering the memorable warning of Burke that he is embark- 
ing in “ungracious business”. 

Sir Samuel Romilly, one of the greatest reformers in the early 
19th century, in the “Narrative of His Early Life” tells us that: 
“T had sometimes amused myself with writing upon abuses exist- 
ing in the Administration of Justice” and the old clerk who 
served him used to rebuke him, saying that “the business of a 
barrister depends on the good opinion of attorneys, and attorneys 
never could think well of any man who was troubling his head 
about reforming abuses, when he ought to be profiting by them”. 


THE QUARTERLY SURVIVES THE BOMBING OF THE 
MIDDLE TEMPLE LIBRARY IN LONDON 


Members of the Association may be glad to know that the set 
of the “Quarterly” escaped destruction when the Middle Temple 
Library was partly damaged. Mr. H. A. C. Sturgess, Librarian 
and Keeper of the Records, in acknowledging the receipt of No. 
4, Volume XXX writes “We are now complete and the volume 
has gone to the binder — you would be shocked by the damage 
to the Temple. I feel surprise at times that I am still all in one 
piece.” 

We understand that the Inner Temple Library was completely 
demolished. 


A NANTUCKET TESTAMENTARY HOAX 





Some genius at fabrication — presumably a summer resident 
“off islander” — produced and circulated the following document 
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some years ago with the result, as we are informed, that the 
Registry of Probate in Nantucket still receives requests for copies 
of the non-existent will from all over the United States. 


OBED GARDNER’S WILL 


Siasconset, May the 30th, 1841. 
I, Obed Gardner, master mariner, now living at “Sconset, write 
down this will. 
Item — I have cruised with my wife Huldy Jane since 1811. We 
signed articles in town before the preacher on Independence Day. 
I want her and my oldest boy Jotham to be Captain and mate 
in bringing to port whatever I leave and to see that everyone of 
the crew gets the lay as writ down on this paper. I put mother in 
command. I know she’ll be captain anyway, for six months after 
we started on our cruise I found out that I was mate and she was 
master. I don’t mean that she never mutinied, but I know that 
whenever we didn’t agree she always manoovered to work to 
windward. Maybe it was all right for she could sail closer to the 
wind than I could and could manage the crew of little ones that 
she had as much to do with shipping as I did. She always wanted 
me to do the swearing when there was trouble. I know that when 
she and Jotham break bulk the cargo will be got out as well as I 
could do it myself. 


Item — In 1838 Captain Ichoabod Worth got tired of the old 
Nancy Rotch and wanted to get rid of her so he got me to take a 
piece of her. When I saw her last she was lying at the wharf in 
Valparaiso moren half full. I mean she was moren half full of 
oil. Mother never liked her. | want Jotham to have that piece as 
extra pay for what he does in settling up my affairs for he’el have 
to steer things while Mother is taking observations, watchin the 
weather and looking over things below decks. 

Item — I want mother to have the house on Union Street until 
she goes aloft. Then I want it to go to the children in equal lays 
and if any child dies I want the lay of the parent to go to the 
parent’s young ones. But I don’t want my daughter Belindy to 
have anything as long as her husband is living. He is a lubber, 
but she has been cruising with him for years. I haven’t got any- 
thing agin him but he does not know how to navigate the sea of 
life. I do believe if he wanted to stop a leak board ship it would 
be just like him to go into the hold with an augur and bore a 
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hole threw the plankin to let the bilge water out into the sea. 
But Belindy likes him. That’s just like a woman. If I should give 
the lay out and out to her, I am afraid her husband would 
manoover to get hold of it. So I want mother and Jotham to put 
it out at interest and give what comes out of it to her until her 
husband ships for a corpse below decks in the grave yard. Then 
she can take the lay and do what she wants to with it. 
Item — I don’t want my son Ezry to have anything from what 
I leave. All the children except him was good ones. They looked 
out for mother and me. He didn’t take after either of us except 
the time he took after me a lid and hit me over the starboard 
eye. He knew what was to come and was smart enough to jump 
into Johnny Biggs catboat, haul in the sheet and steer for the 
continent. When he got to Bedford he shipped as boat steerer on 
the old Falcon. I was glad he did. I don’t know where he is now 
but I heard he was master of a steamboat running between Can- 
ton and Whampoa. I haven’t got any use for him and I guess he 
hasn’t any for me. The black eye he gave me is outlawed and I 
don’t now lay anything up agin him for that. 
Item — I want mother and Jotham to settle up things as soon as 
they can, break bulk and make a fair divide between the children. 
But don’t forget what I have writ down about mother and Be- 
lindy. I don’t think Belindy’s husband will make any fuss about 
the way I have taken care of her unless she runs head on the 
shoals of a laywer’s office. Then look out for squalls. 1 hope she’el 
stand off if she sees a lawyer coming thort her bows. 
Item — I want mother to have half of what comes of what is left 
of my property besides the house in Union Street. She deserves 
it. Every time I was around the Horn she did her duty to the 
young ones and I want her to have enough to live on until she 
goes aloft. Then I want her lay to go to the children in equal 
pieces except that Belindy shall only have what comes of it until 
her husband dies. If mother wants to marry again that’s her 
business. I never did like to cruise without a mate and I guess 
she wouldn’t like to either. 

OseD GARDNER 

Master Mariner. 

Captain Obed Gardner ast us into his porch and opened his 
locker. He then ast us to take a drink of rum that was fetched to 
him from Boston by Captain George Swain in his schooner. We 
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done so. It was masterly warmin to our insides. Then he pulled 
this paper out of his pea jacket and signed it and said it was his 
will and ast us to sign it as witnesses. We done so, then he ast 
one of us to write down what took place and as they said I was 
more of a speller than they, I did so. 
JETHRO CoFFIN 2ND 
EvLEAsur PappAck 
SHUBAEL STARBUCK 


SOME INTERESTING VARIATIONS IN PRACTICE 
IN THE PROBATE COURTS 


I have become interested lately in the variations in practice 
in our probate courts in certain everyday matters. As each of the 
fourteen courts is a separate court and in many respects a law 
unto itself and as the judges are human and have strong indi- 
vidual opinions, these differences in practice are bound to arise. 
It is one of the prices we pay for democracy. Frequent confer- 
ences among the judges have failed to produce any approach to 
unanimity. Accordingly I made inquiries among the various 
registers of probate and from their answers made up the follow- 
ing tabulation :— 

QuEsTIoN No. 1 
Is publication required in all cases on the probate of a will? 


The answer is Yes in Barnstable, Essex, Hampden, Hamp- 
shire and Worcester. 

In Berkshire, Dukes, Middlesex, Nantucket and Plymouth 
publication may be dispensed with if all the heirs assent in writ- 
ing and a surety bond is filed. 


In Bristol and Franklin publication may be dispensed with 
if a surety bond is given and all the heirs and legatees assent in 
writing, and the same is true in Norfolk and Suffolk if the estate 
consists only of personal property. 

QuESTION No. 2 

Is notice to legatees required on the allowance of a will? 

The answer is Yes in Barnstable, Bristol, Essex, Franklin, 
Hampden, Hampshire, Norfolk, Suffolk and Worcester. 

The answer is No in Berkshire, Dukes, Middlesex and Nan- 
tucket. 
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In Plymouth the answer is Yes if a bond without sureties is 
given, No if a surety bond is filed. 


QuEsTION No. 3 


Is Notice to or the Assent of Legatees Required on the Allowance 
of an Executor’s Account? 


This is a much more complicated question than the others, due 
to the enactment of St. 1938, c. 154, prescribing the procedure for 
the allowance of accounts, and providing that an account allowed 
in accordance with its requirements may not be impeached except 
for fraud or manifest error. The statute provides for notice to all 
parties interested and the appointment of a guardian ad litem in 
proper cases. The effect of the statute is that if the account shows 
payment of legacies and has been allowed after due notice a lega- 
tee is barred from bringing a suit to recover payment of his legacy 
even though he can show that it was not in fact paid. Wilbur v. 
Hallett, 305 Mass. 554. The rule was otherwise prior to the 
statute, Welch v. Boston, 211 Mass. 178. 


The question of practice is this. Suppose a will gives several 
cash legacies and the residue to A. The executor files an account 
showing payment of all the legacies and the transfer of the resi- 
due to A. It is assented to by the residuary legatee. Is any further 
notice or assent or receipt necessary? Under the practice prior to 
1938 an account would ordinarily be allowed on the assent of 
the residuary legatee alone. This did no harm because a legatee 
who had not been paid could sue the executor for his legacy. 
What change did the 1938 statute make in the practice in the 
various courts? 

FIRST: In four of the counties; namely, Barnstable, Middle- 
sex, Nantucket and Plymouth, it made no difference. The old 
practice is still followed of allowing the account on the assent 
of the residuary legatee alone. No great harm is done, but the 
executor is carelessly failing to take advantage of the protection 
which the statute offers him. He remains subject to suit by the 
other legatees. 

SECOND: In seven of the counties ; namely, Dukes, Berkshire, 
Bristol, Norfolk, Hampden, Hampshire and Suffolk, the account 
will be allowed on the assent of the residuary legatee accom- 
panied by receipts of the other legatees. Here again, while the 
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receipts are undoubtedly evidence of payment, the executor has 
not availed himself of the protection which the statute affords, 
but leaves himself open to suits by the legatees. Filing the receipts 
really adds nothing to the sanctity or the conclusiveness of the 
account. It merely gives the court slightly more assurance that 
the legacies have in fact been paid, although it is common knowl- 
edge that legatees frequently sign receipts in advance and get 
their money after the account has been allowed. In Hampden 
County the practice is to ask for releases, and the whole matter 
is more or less discretionary with the judge. 

THIRD: Only three of the counties; namely, Essex, Franklin 
and Worcester, follow the statute. In these counties receipts are 
not sufficient. Before the account will be allowed there must be 
actual notice to or assents of all the legatees. In these counties 
an executor whose account has been allowed is completely pro- 
tected from suit except for fraud or manifest error. 


In conclusion, there is of course nothing to prevent an attor- 
ney in any county from getting the full protection of the statute 
by giving notice to or obtaining the assents of all the legatees. 
In my own practice I use a simple form of receipt which is both 
a receipt for the legacy and as assent to the account. 


One word of caution. In any case, and particularly if the 
statutory procedure is followed, attorneys should abandon the 
common practice of getting their accounts allowed and paying 
the legacies or distributive shares afterwards. Some of the judges 
disapprove very strongly of this practice, as it is technically per- 
jury. If in a particular case there is a sufficient reason for holding 
up payment until the account has been allowed, the checks should 
be actually drawn and delivered to some third person to hold in 
escrow. 

I might add that personally I disapprove of the practice of 
asking legatees and distributees to execute general releases. Re- 
ceipts and assents, yes; releases, no. A legatee or distributee is 
entitled to his money and is under no obligation to do more than 
acknowledge its receipt. Assenting to the account is a matter of 
courtesy on his part. If, however, he executes a general release 
and something happens later that would have entitled him to 
more he has released himself into a law-suit. 

Guy NewHaLi 
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SAMPLE FORMS OF RECEIPTS WHICH MAY 
PROVE CONVENIENT 
RECEIPT FOR LEGACY 


BE OO rrcesnceresssurnnnennieliannincenidnpneiiainaten 
cninemannaneien Probate Records NoO........00000e 
svestovesnscnoosoreconiqootonsinntectont — ae 
FE Se TIO. teccterrensscetnrenstninniahinnieniiiinnennncinantiig pndiaing 
EXECUTOR UNDER THE WILL OFP.......cccccccccccccscccccsscccsccccosees ‘ 
BOD Wh rcnticsnpsnicnrnsncsncienereevinctientemmagutiite S Ff SR , 


being the full amount of the legacy bequeathed to the undersigned 
in said will; and the undersigned hereby assents to the allowance 
of any and all accounts of said Executor without further notice. 


CORO O OR eee OE ETHER eH EEE OOOH HERES EE EEE EEE EEEEETE SEES EE EEEED SEEEEEEEEEEEEEEED 


RECEIPT FOR DISTRIBUTIVE SHARE 


ED OP cccccemsesennginnsinssrsctnsntensittnnpiniiemnltintiainics 
pspncewimdisiunde Probate Records No... 
ovadhensstsonthinbebenspebeceteiaeel cD icsaniberesksouwntes 
ROBY BD FIOM cccsccswntcossccsssscsenssnsietninssvoinetesecsnnessnnennianonsane ’ 
ADMINISTRATOR OF THE ESTATE OP.............cccccsssssssssseeeees ; 
BORD Ci rarescntitinntrsatarscecsccosnmanetinnimeintn » the BUM Of B.....cccccccccccceees ’ 


being the full amount of the distributive share of the undersigned 
in said estate; and the undersigned hereby assents to the allow- 
ance of any and all accounts of said Administrator without 


further notice. 


COCR O OER EEO EEE EEE EEE EE EEE E EEE ESTEE EEE EEEEESESEE EEE EEES SHFEEESEEEEEESEEEEEEED 


DECREE IN STATE INTERPLEADER AS TO TRUST AGAINST NON- 
RESIDENT CLAIMANTS SERVED BY REGISTERED MAIL, HELD 
RES JUDICATA AS QUASI IN REM IN FEDERAL COURT. 


It may be convenient for the bar to know of this recent decision in the 
Second Circuit in Glasser v. Wessel, 152 Fed. 2nd 428 and of the note about 
it (citing other references) in Harvard Law Review for February 1946 
p. 465. As stated in that note “By extending the areas in which inter- 
pleader may operate in rem” the decision “adds to the usefulness in 
interstate controversies of that equitable remedy.” 











